Texas Register by Texas. Secretary of State.
Volume 30  Number 5                                                 February 4, 2005                                                              Pages 443-622
School children's artwork is used to decorate the front cover and blank filler pages of
the Texas Register. Teachers throughout the state submit the drawings for students in
grades K-12. The drawings dress up the otherwise gray pages of the Texas Register and
introduce students to this obscure but important facet of state government.
The artwork featured on the front cover is chosen at random. Inside each issue, the
artwork is published on what would otherwise be blank pages in the Texas Register.
These blank pages are caused by the production process used to print the Texas Register.
Texas Register, (ISSN 0362-4781), is published weekly, 52 times a year. Issues
will be published by the Office of the Secretary of State, 1019 Brazos, Austin,
Texas 78701. Subscription costs: printed, one year $200. First Class mail
subscriptions are available at a cost of $300 per year. Single copies of most issues
for the current year are available at $10 per copy in printed format.
Material in the Texas Register is the property of the State of Texas. However, it
may be copied, reproduced, or republished by any person without permission of
the Texas Register Director, provided no such republication shall bear the legend
Texas Register or "Official" without the written permission of the director.
The Texas Register is published under the Government Code, Title 10, Chapter
2002. Periodicals Postage Paid at Austin, Texas and additional mailing offices.
POSTMASTER: Send address changes to the Texas Register, P.O. Box
13824, Austin, TX 78711-3824.
a section of the








Secretary of State –
Geoffrey S. Connor

















REPORTING POLITICAL CONTRIBUTIONS AND
EXPENDITURES
1 TAC §20.579 .................................................................................451
FINANCIAL DISCLOSURE FOR PUBLIC OFFICERS
1 TAC §40.5 .....................................................................................452
COMMISSION ON STATE EMERGENCY
COMMUNICATIONS
FINANCE
1 TAC §255.1 ...................................................................................452
1 TAC §255.2 ...................................................................................453
TEXAS HEALTH AND HUMAN SERVICES
COMMISSION
REIMBURSEMENT RATES
1 TAC §355.457 ...............................................................................453
PUBLIC UTILITY COMMISSION OF TEXAS
SUBSTANTIVE RULES APPLICABLE TO ELECTRIC
SERVICE PROVIDERS
16 TAC §25.478 ...............................................................................456
SUBSTANTIVE RULES APPLICABLE TO
TELECOMMUNICATIONS SERVICE PROVIDERS
16 TAC §26.24 .................................................................................457
TEXAS DEPARTMENT OF LICENSING AND
REGULATION
CONTINUING EDUCATION REQUIREMENTS
16 TAC §59.3 ...................................................................................458
AUCTIONEERS
16 TAC §67.25 .................................................................................459
TEXAS MEDICAL DISCLOSURE PANEL
INFORMED CONSENT
25 TAC §601.2, §601.3 ....................................................................460
TEXAS WORKERS’ COMPENSATION COMMISSION
PRACTICES AND PROCEDURES--GENERAL
PROVISIONS
28 TAC §§102.3 - 102.5...................................................................462
BENEFITS--GUIDELINES FOR MEDICAL
SERVICES, CHARGES, AND PAYMENTS
28 TAC §134.800, §134.802 ...........................................................465
WORKERS’ HEALTH AND SAFETY--ACCIDENT
PREVENTION SERVICES
28 TAC §166.4, §166.6 ....................................................................467
TEXAS WATER DEVELOPMENT BOARD
DRINKING WATER STATE REVOLVING FUND
31 TAC §371.4 .................................................................................471
31 TAC §§371.14, 371.22, 371.24 ...................................................471
31 TAC §371.51 ...............................................................................472
COMPTROLLER OF PUBLIC ACCOUNTS
TAX ADMINISTRATION
34 TAC §3.151 .................................................................................472
34 TAC §3.182 .................................................................................475
34 TAC §3.286 .................................................................................476
34 TAC §3.295 .................................................................................480
34 TAC §3.303 .................................................................................483
34 TAC §3.323 .................................................................................483
34 TAC §3.325 .................................................................................485
34 TAC §3.365 .................................................................................487
34 TAC §3.367 .................................................................................490
34 TAC §3.430 .................................................................................492
34 TAC §3.432 .................................................................................496
34 TAC §3.441 .................................................................................499
34 TAC §3.442 .................................................................................500
34 TAC §3.444 .................................................................................502
34 TAC §3.446 .................................................................................502
34 TAC §3.601 .................................................................................504
34 TAC §3.602 .................................................................................505
34 TAC §3.701 .................................................................................507
34 TAC §3.809 .................................................................................509
34 TAC §3.1251 ...............................................................................510
TEXAS DEPARTMENT OF PUBLIC SAFETY
TEXAS HIGHWAY PATROL
37 TAC §3.28 ...................................................................................512
TEXAS YOUTH COMMISSION
ADMISSION, PLACEMENT, AND PROGRAM
COMPLETION
37 TAC §§85.21, 85.25, 85.31 .........................................................513
37 TAC §§85.29, 85.33, 85.35, 85.39, 85.41, 85.43, 85.45, 85.51,
85.61.................................................................................................515
37 TAC §85.41, §85.45 ....................................................................515
37 TAC §§85.51, 85.55, 85.59, 85.61, 85.65, 85.69 ........................518
TABLE OF CONTENTS 30 TexReg 445
IN THIS ISSUE
37 TAC §§85.71, 85.75, 85.79, 85.85, 85.95 ...................................527
TREATMENT
37 TAC §87.75, §87.79 ....................................................................531
YOUTH DISCIPLINE
37 TAC §§95.7, 95.9, 95.11, 95.17 ..................................................532
SECURITY AND CONTROL
37 TAC §§97.37, 97.40, 97.43, 97.45 ..............................................534
ADOPTED RULES
TEXAS ETHICS COMMISSION
REPORTING POLITICAL CONTRIBUTIONS AND
EXPENDITURES
1 TAC §20.433 .................................................................................537
REGULATION OF LOBBYISTS
1 TAC §34.91 ...................................................................................539
LEGISLATIVE SALARIES AND PER DIEM
1 TAC §50.1 .....................................................................................539
COMMISSION ON STATE EMERGENCY
COMMUNICATIONS
REGIONAL PLANS--STANDARDS
1 TAC §251.6 ...................................................................................539
1 TAC §251.14 .................................................................................543
FINANCE
1 TAC §255.4 ...................................................................................543
TEXAS DEPARTMENT OF AGRICULTURE
PESTICIDES
4 TAC §7.27 .....................................................................................544
BOARD OF NURSE EXAMINERS
VOCATIONAL NURSING EDUCATION
22 TAC §§214.1 - 214.13.................................................................545
BOARD OF VOCATIONAL NURSE EXAMINERS
EDUCATION
22 TAC §233.1 .................................................................................546
22 TAC §§233.11 - 233.26, 233.28 - 233.30 ...................................547
22 TAC §§233.41 - 233.43...............................................................547
22 TAC §§233.51 - 233.54, 233.56 - 233.58, 233.60 - 233.69, 233.71 -
233.76...............................................................................................547
22 TAC §§233.81 - 233.85...............................................................548
TEXAS DEPARTMENT OF INSURANCE
PROPERTY AND CASUALTY INSURANCE
28 TAC §5.9310 ...............................................................................552
28 TAC §5.9320 ...............................................................................554
28 TAC §§5.9330 - 5.9332...............................................................556
28 TAC §§5.9340 - 5.9342...............................................................559
28 TAC §§5.9350 - 5.9352...............................................................559
28 TAC §§5.9355 - 5.9357...............................................................560
AGENTS’ LICENSING
28 TAC §§19.201 - 19.204, 19.211, 19.212.....................................562
28 TAC §§19.301 - 19.304, 19.311..................................................562
28 TAC §19.401 ...............................................................................562
28 TAC §19.501 ...............................................................................562
28 TAC §§19.1101 - 19.1110...........................................................563
28 TAC §§19.1101 - 19.1104...........................................................563
TEXAS WATER DEVELOPMENT BOARD
INVESTMENT RULES
31 TAC §365.2, §365.8 ....................................................................565
31 TAC §§365.13, 365.18, 365.21 ...................................................565
31 TAC §365.21 ...............................................................................565
TEACHER RETIREMENT SYSTEM OF TEXAS
HEALTH CARE AND INSURANCE PROGRAMS
34 TAC §§41.101 - 41.104...............................................................565
RULE REVIEW
Proposed Rule Review
Texas Water Development Board.....................................................567
Adopted Rule Reviews
Commission on State Emergency Communications........................567
Texas Workers’ Compensation Commission ...................................567
IN ADDITION
Department of Aging and Disability Services
Open Solicitation #2 for Burleson County.......................................569
Open Solicitation #2 for Terry County ............................................569
Public Notice Announcing Pre-application Orientation (PAO) for En-
rollment of Medicaid Waiver Program Providers ............................569
Office of the Attorney General
Texas Clean Air Act and Texas Water Code Settlement Notice .....570
Texas Building and Procurement Commission
Request for Proposal ........................................................................570
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for Consistency
Agreement/Concurrence Under the Texas Coastal Management
Program ...........................................................................................570
TABLE OF CONTENTS 30 TexReg 446
Notice and Opportunity to Comment on Requests for Consistency
Agreement/Concurrence Under the Texas Coastal Management
Program............................................................................................572
Comptroller of Public Accounts
Notice of Contract Award ................................................................572
Office of Consumer Credit Commissioner
Notice of Rate Ceilings....................................................................573
Commission on State Emergency Communications
Wireless Emergency Service Fee Distribution Allocation Worksheet
..........................................................................................................573
Texas Commission on Environmental Quality
Invitation to Comment for the Draft January 2005 Update to the Water
Quality Management Plan................................................................586
Notice of Water Quality Applications..............................................586
Notice of Water Rights Application.................................................587
Proposed Enforcement Orders .........................................................588
Office of the Governor
Notice of Extension of Closing Date for Receipt of Applications for
the Safe and Drug-Free Schools and Communities (SDFSC) Act Pro-
gram .................................................................................................591
Notice of Extension of Closing Date for Receipt of Applications for the
State Criminal Justice Planning (421) Fund ....................................591
Request for Grant Applications (RFA) for the Juvenile Accountability
Block Grant (JABG) Program..........................................................591
Request for Grant Applications (RFA) for the Juvenile Justice and
Delinquency Prevention (JJDP) Act Fund Program .......................592
Request for Grant Applications (RFA) for the Title V - Juvenile Justice
and Delinquency Prevention (JJDP) Act Fund Program..................594
Texas Health and Human Services Commission
Request for Proposals ......................................................................595
Department of State Health Services
Licensing Actions for Radioactive Materials...................................596
Texas Department of Housing and Community Affairs
Multifamily Housing Revenue Bonds (Grove Village and Pleasant Vil-
lage Apartments) Series 2005 ..........................................................599
Multifamily Housing Revenue Bonds (Waxahachie Senior Apart-
ments) Series 2005...........................................................................599
Houston-Galveston Area Council
Request for Proposal ........................................................................600
Texas Department of Insurance
Company Licensing .........................................................................600
Texas Department of Licensing and Regulation
Correction of Error ..........................................................................600
Texas Lottery Commission
Instant Game Number 529 "Wheel of Fortune"...............................601
Instant Game Number 533 "Set for Life" ........................................605
Instant Game No. 537 Lucky 7’s.....................................................611
Public Utility Commission of Texas
Notice of Application for Designation as an Eligible Telecommunica-
tions Carrier Pursuant to P.U.C. Substantive Rule §26.418 ............615
Notice of Application for Relinquishment of a Service Provider Cer-
tificate of Operating Authority ........................................................615
Notice of Application for Service Provider Certificate of Operating Au-
thority...............................................................................................616
Notice of Application to Amend Certificated Service Area Boundaries
..........................................................................................................616
Notice of Filing Made for Approval of a Tariff Rate Change for a Tariff
Rate Change Pursuant to P.U.C. Substantive Rule §26.171 ............616
Texas Department of Transportation
Public Notice--Aviation ...................................................................617
Request for Proposal for Aviation Engineering Services ................617
Request for Proposal - Private Consultant Services.........................617
The University of Texas System
Notice on Entering into Major Consulting Services Contract ........618
Request for Proposal - Consulting Services.....................................618
Request for Proposal - Consulting Services.....................................618
Texas Workers’ Compensation Commission
Invitation to Apply to the Medical Advisory Committee (MAC)....619
TABLE OF CONTENTS 30 TexReg 447
Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.
Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg
To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.
Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).
For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government
•••
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.
Open Records Question
Parties interested in submitting a brief to the Attorney General con-
cerning this ORQ are asked to please submit the brief no later than
February 25, 2005.
ORQ-66
Requestor: Reagan E. Greer, Executive Director, Texas Lottery Com-
mission, P.O. Box 16630, Austin Texas 78761.
RE: When requested public information is available on a governmen-
tal body’s website, does a governmental body comply with the Public
Information Act (the "PIA") by simply referring the requestor to the
governmental body’s website or does the PIA require the governmen-
tal body to make the requested information available in other ways?
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The Honorable G. E. "Buddy" West
Chair, Committee on Energy Resources
Texas House of Representatives
Post Office Box 2910
Austin, Texas 78768-2910
Re: Authority of the Railroad Commission to use monies from the
Oil Field Cleanup Fund to plug oil and gas wells and perform other
activities (RQ-0253-GA)
S U M M A R Y
The Texas Railroad Commission is authorized to use the Oil Field
Cleanup Fund to plug abandoned oil and gas wells and to remediate
oil and gas well sites, provided the activities are conducted in compli-
ance with other provisions of the Natural Resources Code.
The Texas Railroad Commission is also authorized to expend funds
from the Oil Field Cleanup Fund to remediate commercial disposal
sites to the extent a site is contaminated with oil and gas wastes or
other substances or materials produced from oil and gas production,
the drilling of exploratory wells, and the operation, abandonment and
plugging of wells.
Opinion No. GA-0295
The Honorable Bruce Isaacks
Denton County Criminal District Attorney
1450 East McKinney, Suite 3100
Post Office Box 2850
Denton, Texas 76202
Re: Operation of the ex officio road commissioner system and alloca-
tion of road and bridge funds in Denton County (RQ-0254-GA)
S U M M A R Y
In a county operating under the ex officio road commissioner system
authorized by Transportation Code chapter 252, subchapter A, the ex
officio road commissioners of two precincts may not jointly hire a road
and bridge crew to work in both precincts. Nor may an ex officio road
commissioner contract with a public or private entity to perform road
work in his precinct, although the commissioners court may enter into
such contracts. Denton County, in attempting to implement the ex of-
ficio road commissioner system in these ways, does not comply with
chapter 252, subchapter A.
The commissioners court of a county has broad discretion, subject to
judicial review and abrogation for abuse of discretion, to allocate the
road and bridge fund among the county’s precincts, keeping in mind
its duty to represent the county as a whole. The Denton County Com-
missioners Court may amend its budget to authorize an emergency ex-
penditure under the circumstances stated in Local Government Code
section 111.070 and may transfer funds originally budgeted for one
precinct to another precinct without authorizing an emergency expen-
diture.
A county may continue to administer its roads under the ex officio road
commissioner system even if there are no longer any county roads in
the unincorporated area of one precinct.
Opinion No. GA-0296
Mr. Gary L. Warren Sr.
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Executive Director
Texas Commission on Fire Protection
Post Office Box 2286
Austin, Texas 78768-2286
Re: Whether the Texas Commission on Fire Protection may provide
reimbursement for room and board as part of a Fire Department Emer-
gency Program tuition scholarship for students who attend a training
school (RQ-0255-GA)
S U M M A R Y
The Texas Commission on Fire Protection is authorized to provide re-
imbursement for room and board as part of a Fire Department Emer-
gency Program tuition scholarship for students who attend a training
school. The Commission may, in addition, fund room and board for
fire fighters who attend the school under a Texas Forest Service tu-
ition-only scholarship.
Opinion No. GA-0297
The Honorable Frank J. Corte Jr.
Chair, Committee on Defense Affairs and State-Federal Relations
Texas House of Representatives
Post Office Box 2910
Austin, Texas 78768-2910
Re: Whether Local Government Code section 214.212(c)(1), which
permits a municipality to adopt local amendments to the International
Residential Code, limits the municipality to adopting only amendments
that are equivalent to or more stringent than the standards of the Inter-
national Residential Code (RQ-0256-GA)
S U M M A R Y
Local Government Code section 214.212(c)(1), which permits a mu-
nicipality to adopt local amendments to the International Residential
Code, does not limit the municipality to adopting only local amend-
ments that are equivalent to or more stringent than the standards of the
International Residential Code.
For further information, please access the website at
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Filed: January 26, 2005
♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 2. TEXAS ETHICS COMMISSION
CHAPTER 20. REPORTING POLITICAL
CONTRIBUTIONS AND EXPENDITURES
SUBCHAPTER J. REPORTS BY A CANDIDATE
FOR STATE OR COUNTY PARTY CHAIR
1 TAC §20.579
The Texas Ethics Commission proposes an amendment to
§20.579, relating to filings by candidates for county chair in
certain counties. Section 20.579 currently provides that in
counties with a population of 350,000 or more, candidates for
county chair of a political party with a nominee on the ballot
in the most recent gubernatorial general election, must file
pre-election campaign finance reports.
The amendment to §20.579 requires candidates for county chair
to file pre-election reports only if they are opposed. The amend-
ment also allows a candidate for county chair to select the mod-
ified reporting option that is available to other candidates. The
modified reporting option allows a candidate to avoid the require-
ment to file pre-election reports if the candidate does not accept
contributions or make political expenditures (other than expendi-
tures for a filing fee) of more than $500 in the election.
David A. Reisman, Executive Director, has determined that for
each year of the first five years the rule is in effect there will be
no fiscal implication for the state and no fiscal implication for local
government as a result of enforcing or administering the rule as
proposed. Mr. Reisman has also determined that this rule will
have no local employment impact.
Mr. Reisman has also determined that for each year of the first
five years the rule is in effect, the anticipated public benefit will be
clarification of the reporting requirements for certain candidates
for county chair.
Mr. Reisman has also determined there will be no direct adverse
effect on small businesses or micro-businesses because this rule
does not apply to single businesses.
Mr. Reisman has further determined that there are no economic
costs to persons required to comply with the rule.
The Texas Ethics Commission invites comments on the pro-
posed rule from any member of the public. A written statement
should be mailed or delivered to David A. Reisman, Texas
Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070,
or by facsimile (FAX) to (512) 463-5777. A person who wants
to offer spoken comments to the commission concerning the
proposed rule may do so at any commission meeting during
the agenda item "Communication to the Commission from the
Public" and during the public comment period at a commission
meeting when the commission considers final adoption of the
proposed rule. Information concerning the date, time, and
location of commission meetings is available by telephoning
(512) 463-5800 or, toll free, (800) 325-8506.
The amended section is proposed under Government Code,
Chapter 571, Section 571.062, which authorizes the com-
mission to adopt rules concerning the laws administered and
enforced by the commission.
The proposed amendment to §20.579 affects Election Code,
Section 257.005.
§20.579. Candidates for County Chair in Certain Counties.
(a) - (b) (No change.)
(c) In addition to the semiannual reports due to be filed with
the commission by January 15 and July 15 under section 20.577(b) of
this title, a candidate for county chair covered by this section who has an
opponent on the ballot in an election shall file the following two reports
with the commission for each primary election except as provided by
subsection (d).
(1) - (2) (No change.)
(d) A candidate who has declared the intention to file reports
in accordance with section 20.217 of this title (relating to Modified
Reporting) and who remains eligible to file under the modified schedule
is not required to file pre-election reports.
(e) In addition to other required reports, a candidate for county
chair covered by this section who is in a runoff election shall file one
report with the commission for the runoff election. The runoff election
report shall be filed not later than the eighth day before runoff election
day. The report covers the period beginning the ninth day before the
primary election day and continuing through the tenth day before runoff
election day.
(f) [(e)] Except as provided by Section 254.036(c), Election
Code, each report filed with the commission under this section must be
filed by computer diskette, modem, or other means of electronic trans-
fer, using computer software provided by the commission or computer
software that meets commission specifications for a standard file for-
mat.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on January 20,
2005.
TRD-200500266




Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 463-5800
♦ ♦ ♦
CHAPTER 40. FINANCIAL DISCLOSURE FOR
PUBLIC OFFICERS
1 TAC §40.5
The Texas Ethics Commission proposes new §40.5, relating to
information about referrals required to be reported on the per-
sonal financial statement filed with the Texas Ethics Commission.
The proposed new §40.5 clarifies Government Code, Section
572.0252, the law requiring information about referrals to be re-
ported by state officers who are attorneys.
David A. Reisman, Executive Director, has determined that for
each year of the first five years the rule is in effect there will be
no fiscal implication for the state and no fiscal implication for local
government as a result of enforcing or administering the rule as
proposed. Mr. Reisman has also determined that this rule will
have no local employment impact.
Mr. Reisman has also determined that for each year of the first
five years the rule is in effect, the anticipated public benefit will
be clarification of the reporting requirements for state officers
who are subject to the Government Code, Section 572.0252,
reporting requirements.
Mr. Reisman has also determined there will be no direct adverse
effect on small businesses or micro-businesses because this rule
does not apply to single businesses.
Mr. Reisman has further determined that there are no economic
costs to persons required to comply with the rule.
The Texas Ethics Commission invites comments on the pro-
posed rule from any member of the public. A written statement
should be mailed or delivered to David A. Reisman, Texas
Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070,
or by facsimile (FAX) to (512) 463-5777. A person who wants
to offer spoken comments to the commission concerning the
proposed rule may do so at any commission meeting during
the agenda item "Communication to the Commission from the
Public" and during the public comment period at a commission
meeting when the commission considers final adoption of the
proposed rule. Information concerning the date, time, and
location of commission meetings is available by telephoning
(512) 463-5800 or, toll free, (800) 325-8506.
The new section is proposed under Government Code, Chap-
ter 571, Section 571.062, which authorizes the commission to
adopt rules concerning the laws administered and enforced by
the commission.
The proposed new §40.5 affects Government Code, Section
572.0252.
§40.5. Referrals.
For purposes of section 572.0252 of the Government Code, a state of-
ficer who is an attorney shall report on the financial statement the fol-
lowing:
(1) making a referral for legal services if the state officer
was compensated for making the referral. The financial statement shall
include the full name of the person to whom the referral was made and
the monetary category for the amount received for making the referral;
and
(2) receiving a referral for compensation for legal services.
The financial statement shall include the full name of the person from
whom the referral was received.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 463-5800
♦ ♦ ♦




The Commission on State Emergency Communications (CSEC)
proposes an amendment to §255.1, concerning the statewide
equalization surcharge.
This action is proposed as part of Rule Review of Chapter 255,
which is being published elsewhere in this issue of Texas Regis-
ter, pursuant to Government Code, §2001.039.
The rule continues to be essential to the CSEC’s operations and
per statutory authority.
CSEC proposes to re-adopt the rule with amendments that
change the way surcharge amounts are rounded to the next
whole cent; and to clarify how the surcharge should be calcu-
lated if the provider does not separately bill its customers for
intrastate long distance service. The purpose of the rounding
amendment is to mirror the approach required by the Texas Tax
Code with respect to sales tax. The clarification is necessary
to address the situation where a provider does not separately
identify on a customer’s invoice those charges that are subject
to the equalization surcharge.
Paul Mallett, executive director, has determined that for the first
five-year period the rule is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule.
Mr. Mallett also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of the amendment will be greater consistency with
the Tax Code provisions on rounding and when intrastate long-
distance service is not separately billed. While no historical data
is available, there appears to be no direct impact on small or large
businesses. There is no anticipated economic cost to persons
who are required to comply with the section as proposed.
Comments on the amendment must be submitted in writing
within 30 days after publication of the proposal in the Texas
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Register to: Paul Mallett, Executive Director, Commission on
State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.
The amendment is proposed pursuant to the Health and Safety
Code, Chapter 771, §§771.001(4), 771.051, and 771.072.
No other statutes, articles or codes are affected by the proposed
amendment.
§255.1. Statewide Equalization Surcharge.
An equalization surcharge is established in the amount of 6/10 of 1%
(0.60%). Rounding of the surcharge amount shall be in compliance
with Texas Tax Code Section 151.053. [, the amount to be rounded up
to the next whole one cent ($0.01) in the case of fractions.] This sur-
charge will be assessed to each customer receiving intrastate long-dis-
tance service, except those exempted by the Texas Health and Safety
Code Section [§] 771.074. The surcharge shall be applied to the total
amount for intrastate long-distance service charged by the customer’s
[long-distance] service provider, but such amount shall not include
taxes charged by local, state, and federal authorities, nor shall local,
state, or federal taxes be applied to this surcharge unless otherwise re-
quired by law. Texas Tax Code Section 151.025 shall apply when in-
trastate long distance services are not billed separately on a customer’s
invoice.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Commission on State Emergency Communications
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 305-6933
♦ ♦ ♦
1 TAC §255.2
The Commission on State Emergency Communications (CSEC)
proposes an amendment to §255.2, concerning the definition of
intrastate long distance service.
This action is proposed as part of Rule Review of Chapter 255,
which is being published elsewhere in this issue of Texas Regis-
ter, pursuant to Government Code, §2001.039.
The rule continues to be essential to the CSEC’s operations and
per statutory authority.
CSEC proposes to re-adopt the rule with two minor clerical cor-
rections: the deletion and the addition of a word. It is noted that
staff continues to monitor federal and industry activity that may
necessitate further revision of this rule in order to address Inter-
net Protocol services such as Voice over Internet Protocol.
Paul Mallett, executive director, has determined that for the first
five-year period the rule is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule.
Mr. Mallett also has determined that for each year of the first five
years the section is in effect, the public benefit anticipated as a
result of the amendment will be more specificity and clarification
on the definition and its application. While no historical data is
available, there appears to be no direct impact on small or large
businesses. There is no anticipated economic cost to persons
who are required to comply with the section as proposed.
Comments on the amendment must be submitted in writing
within 30 days after publication of the proposal in the Texas
Register to: Paul Mallett, Executive Director, Commission on
State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.
The amendment is proposed pursuant to the Health and Safety
Code, Chapter 771, §§771.001(4), 771.051, and 771.072.
No other statutes, articles or codes are affected by the proposed
amendment.
§255.2. Definition of Intrastate Long-Distance Service.
Intrastate long-distance service means intrastate interexchange elec-
tronic or electrical transmission, conveyance, routing, or reception of
sounds, signals, data or information utilizing wires, cable, radio waves,
microwaves, satellites, fiber optics, or any other methods now in exis-
tence or that may be devised. The storage of data or information for
subsequent retrieval, or the processing or reception and processing of
data or [the] information intended to change its form or content are not
included in intrastate long-distance service.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: March 6, 2005
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PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER D. REIMBURSEMENT
METHODOLOGY FOR INTERMEDIATE CARE
FACILITIES FOR PERSONS WITH MENTAL
RETARDATION (ICF/MR)
1 TAC §355.457
The Texas Health and Human Services Commission (HHSC)
proposes to amend §355.457, concerning the reimbursement
methodology for Intermediate Care Facilities for Persons with
Mental Retardation (ICF/MR), in its Reimbursement Rates chap-
ter.
Background and Justification
The purpose of the amendment is to reinstate language,
proposed here as §355.457(c)(2) - (3), that was inadvertently
deleted from the amended version of the adopted text published
in the August 20, 2004, issue of the Texas Register (29 TexReg
8116). The amendment also makes corrections that implement
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the intent of a previous action. In addition, references to the
former Texas Department of Mental Health and Mental Retar-
dation (TDMHMR) were changed to reference the new Texas
Department of Aging and Disability Services (DADS) to reflect
the restructuring of the Health and Human Services Agencies.
Section-by-Section Summary
HHSC proposes to amend §355.457(c)(2)(B), Fiscal Account-
ability. The proposal changes reference from TDMHMR to
DADS. The proposal also reinstates language inadvertently
deleted that relates to the fiscal accountability requirements for
providers and the requirements for repayment of funds to DADS
when the fiscal accountability requirements are not met.
HHSC proposes to amend §355.457(c)(2)(B) and (C). The pro-
posal changes references from TDMHMR to DADS.
HHSC proposes to amend §355.457(c)(2)(D). The proposal sets
forth the repayment requirements for providers whose spending
is between 85% and 90% of direct service revenues.
HHSC proposes to amend §355.457(c)(3). The proposal sets
forth that the total direct service revenue of the modeled rates
is the direct service portion of the rate multiplied by the number
of allowable units paid for services provided during the reporting
period.
HHSC proposes to amend §355.457(c)(3)(A). The proposal sets
forth that providers whose direct service costs are 90% or more
of the direct service revenues will not be subject to repayment
under this section.
HHSC proposes to amend §355.457(c)(3)(B). The proposal sets
forth the repayment requirements for providers whose direct ser-
vice costs are less than 85% of the direct service revenues.
HHSC proposes to amend §355.457(c)(3)(C). The proposal sets
forth the repayment requirements for providers whose direct ser-
vice costs are between 85% and 90% of the direct service rev-
enues.
Fiscal Note
Tom Suehs, Deputy Executive Commissioner for Financial Ser-
vices, has determined that during the first five-year period the
proposed rule is in effect there will be no fiscal impact to state
government. The proposed rule will not result in any fiscal im-
plications for local health and human services agencies. Local
governments will not incur additional costs.
Small and Micro-business Impact Analysis
Mr. Suehs has also determined that there will be no effect on
small businesses or micro businesses to comply with the amend-
ment as they will not be required to alter their business practices
as a result of the rule. There are no anticipated economic costs
to persons who are required to comply with the proposed rule.
There is no anticipated negative impact on local employment.
Public Benefit
Ed White, Director for Rate Setting and Forecasting, has deter-
mined that, for each year of the first five years the section is in
effect, the public benefit anticipated as a result of enforcing the
section is that the rule language that has been in effect since
April 1998 and was inadvertently deleted from the adopted ver-
sion will be restored. This restoration is necessary to correct
this error and to restore the continuity of the accountability as-
pect of the reimbursement methodology. There is no anticipated
economic cost to persons who are required to comply with the
proposed section. There is no anticipated effect on local employ-
ment in geographic areas affected by the section.
Regulatory Analysis
HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. "Major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environment exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environment exposure.
Takings Impact Assessment
HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.
Under §2007.003(b) of the Government Code, HHSC has de-
termined that Chapter 2007 of the Government Code does not
apply to this rule. The changes this rule makes do not implicate a
recognized interest in private real property. Accordingly, HHSC
is not required to complete a takings impact assessment regard-
ing this rule.
Public Comment
Written comments on the proposed amendments may be sub-
mitted to Gilbert Estrada, Policy Analyst, at the Texas Health
and Human Services Commission, Medicaid/CHIP Division, Pol-
icy Development Support, P.O. Box 85200-5200, MC - H600,
Austin, Texas 78708-5200, by fax to (512) 491-1953, or by e-mail
to gilbert.estrada@hhsc.state.tx.us within 30 days of publication
of this proposal in the Texas Register.
Public Hearing
A public hearing is scheduled for February 22, 2005, from
1:00 pm to 2:00 pm (central time) at the Health and Human
Services Commission, 11209 Metric Blvd., Building H, Austin,
Texas 78758. Persons requiring further information, special
assistance, or accommodations should contact Gilbert Estrada
at (512) 491-1331.
Statutory Authority
The amendment is proposed under the Texas Government
Code, §531.033, which provides the Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021 and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas; and the
Texas Government Code, §531.021(b), which provides HHSC
with the authority to propose and adopt rules governing the
determination of Medicaid reimbursements.
The proposed amendment affects the Human Resources Code,
Chapter 32, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by this proposal.
§355.457. Fiscal Accountability.
(a) General principles. The Texas Health and Human Services
Commission (HHSC) applies the general principles of cost determi-
nation as specified in §355.101 of this title (relating to introduction).
Fiscal accountability is a process used to gauge the ongoing financial
performance under the non-state operated facility reimbursement rates.
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(b) Annual reporting. Fiscal accountability will consist of the
annual reporting of direct service costs from all non-state operated
providers. The data will be collected on a cost report designed by
HHSC in accordance with §355.105(b) of this title (relating to Gen-
eral Reporting and Documentation Requirements, Methods, and Pro-
cedures).
(1) Direct service costs include costs associated with per-
sonnel who provide direct hands-on support for consumers and include
personnel such as direct care workers, first-level supervisors of direct
care staff, QMRPs, registered nurses, and licensed vocational nurses.
Direct service costs include: costs related to wage rates, benefits, pay-
roll taxes, contracts for direct services, and direct service supervision
information. Accrued leave (sick or annual) can only be considered a
direct service cost if the employee has a right to the cash value of that
leave upon termination.
(2) The provider is responsible for submission of the fis-
cal accountability cost report to HHSC, and payment of amounts owed
in accordance with subsection (c)[(3)] of this section, regardless of
whether the provider contracts with another entity for the management
or operation of the ICF/MR.
(A) If the provider contracts with another entity for the
management or operation of the ICF/MR, the provider must report the
specific direct services costs of that entity as required in the cost report
instructions and not the amount for which the provider is contracting
for the entity’s services.
(B) For staff whose duties include work other than the
provision of direct services, the proportion of work that is spent on di-
rect services may be included in the direct service costs. The proportion
of their salary and benefits that is compensation for direct services work
can be included in the direct service cost report. The facility must have
a procedure that specifies how direct service work time is allocated.
(C) If the staff providing direct services is an owner,
operator, or a related party as defined in §§355.102(i) - 355.103(b)(2) of
this title (relating to General Principles of Allowable and Unallowable
Costs and Specifications for Allowable and Unallowable Costs), the
salary and benefits must be the lesser of the actual wages and benefits
paid or the wages and benefits for a comparable staff person assumed in
the model. Owner and related party employees who provide both direct
care and indirect services must maintain daily time sheets that record
the time spent on activities in each area. The provider must maintain
documentation relating to compensation, bonuses, and benefits of each
owner or related party in accordance with §355.105(b)(2)(B)(xi) of this
title (relating to General Reporting and Documentation Requirements,
Methods, and Procedures). The maximum hours per fiscal year that an
owner and related party employee may report on the cost report is 2080
hours per fiscal year.
(3) The direct service portions of the current rate model are
inflated on an annual basis as specified in §355.456(d)(2) of this title
(relating to Rate Setting Methodology).
(4) The Department of Aging and Disability Services
(DADS) [TDMHMR] will place a vendor hold on a prior owner at a
change of ownership which results in the execution of a new provider
agreement. The prior owner must submit a fiscal accountability report
to HHSC for the current reporting period. Upon receipt of an accept-
able fiscal accountability report and resolution of any outstanding
balances, the vendor hold will be released.
(5) For cost reports pertaining to providers’ fiscal years
ending in calendar year 2004 and subsequent years the following ap-
plies:
(A) Providers must follow the cost-reporting guidelines
as specified in §355.105 of this title (relating to General Reporting and
Documentation Requirements, Methods, and Procedures).
(B) Providers must follow the guidelines in determining
whether a cost is allowable or unallowable as specified in §355.102 and
§355.103 of this title (relating to General Principles of Allowable and
Unallowable Costs, and Specifications for Allowable and Unallowable
Costs).
(C) Revenues must be reported on the cost report in ac-
cordance with §355.104 of this title (relating to Revenues).
(6) Field Audit and Desk Review. Desk reviews or field
audits are performed on cost reports for all contracted providers. The
frequency and nature of the field audits are determined by HHSC to
ensure the fiscal integrity of the program. Desk reviews and field audits
will be conducted in accordance with §355.106 of this title (relating
to Basic Objectives and Criteria for Audit and Desk Review of Cost
Reports), and providers will be notified of the results of a desk review
or a field audit in accordance with §355.107 of this title (relating to
Notification of Exclusions and Adjustments).
(c) HHSC will require providers to report all direct costs in-
curred in their annual fiscal year. HHSC will compare the reported
direct service costs to the direct service cost component of the mod-
eled rates.
(1) Paragraph (2) of this subsection, concerning the fiscal
accountability repayment, applies to that portion of the provider’s fiscal
year that occurs after April 5, 1998. Paragraph (3) of this subsection,
concerning the fiscal accountability repayment, applies to that portion
of the provider’s fiscal year that begins on or after January 1, 1999.
(2) The total direct service revenue of the modeled rates
is the direct service portion of the rate multiplied by the number of
allowable units paid for services provided during the reporting period.
(A) Providers whose direct service costs are 90% or
more of the direct service revenues will not be subject to repayment
under this section.
(B) Providers whose direct service costs are less than
80% of the direct service revenues will be required to pay to DADS
[TDMHMR] the difference between the direct service costs and 95%
of the direct service revenues.
(C) Providers whose direct service costs are between
80% and 85% of the direct service revenues will be required to pay to
DADS [TDMHMR] 100% of the difference between the direct service
costs and 85% of the direct service revenues plus 50% of the difference
between 85% and 90% of the direct service revenues.
(D) Providers whose direct service costs are between
85% and 90% of the direct service revenues will be required to pay
to DADS 50% of the difference between the direct service costs and
90% of the direct service revenues.
(3) The total direct service revenue of the modeled rates
is the direct service portion of the rate multiplied by the number of
allowable units paid for services provided during the reporting period.
(A) Providers whose direct service costs are 90% or
more of the direct service revenues will not be subject to repayment
under this section.
(B) Providers whose direct service costs are less than
85% of the direct service revenues will be required to pay to DADS
the difference between the direct service costs and 95% of the direct
service revenues.
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(C) Providers whose direct service costs are between
85% and 90% of the direct service revenues will be required to pay
to DADS 75% of the difference between the direct service costs and
90% of the direct service revenues.
(4) [(3)] The fiscal accountability calculation shows an es-
timated amount due for repayment. A provider’s repayment status may
change as a result of the desk review or onsite audit of the cost report
or adjustments to claims paid to the provider for services provided in
the cost reporting period. The provider will be notified of the results of
the desk reviews or onsite audits in accordance with §355.107 of this
title (relating to Notification of Exclusions and Adjustments). If the
adjustments and or exclusions result in an amount due, or if the origi-
nal estimated amount due calculation is upheld, HHSC will notify the
provider of the amount due and the provider will remit the repayment
amount no later than 60 calendar days after [of] the date of the notifi-
cation was received by the provider.
(5) [(4)] Repayment will be collected from the following:
(A) the provider or legal entity submitting the report;
(B) any other legal entity responsible for the debts or
liabilities of the submitting entity; or
(C) the legal entity on behalf of which a report is sub-
mitted.
(6) [(5)] Providers will be jointly and severally liable for
any repayment due. Failure to repay the amount due by the 61st cal-
endar day after the provider has received notification may result in a
vendor hold on all of the ICF/MR payments to a provider.
(7) [(6)] Providers may request an informal review and, if
necessary, an administrative hearing to dispute an action taken under
§355.110 of this title (relating to Informal Reviews and Formal Ap-
peals).
(d) If a provider is paid a transitional add-on for a consumer
in accordance with §355.456(e) of this title, the provider may exclude
the amount of the transitional add-on from its fiscal accountability cost
report only if the consumer resides in the small non-state operated fa-
cility for at least 12 months.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 424-6900
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER R. CUSTOMER PROTECTION
RULES FOR RETAIL ELECTRIC SERVICE
16 TAC §25.478
The Public Utility Commission of Texas (commission) proposes
amendments to §25.478, relating to the Establishment of Satis-
factory Credit for Victims of Family Violence.
The proposed amendments to §25.478(a)(3)(D), relating to the
Establishment of Satisfactory Credit for Victims of Family Vio-
lence, adds local law enforcement personnel, the Office of a
Texas District Attorney or County Attorney, and the Office of At-
torney General as entities authorized to designate a customer
as a victim of family violence in order to demonstrate satisfac-
tory credit for electric service. Project Number 30047 has been
assigned to this proceeding.
Annette Lown Mass, Staff Attorney, Legal and Enforcement Di-
vision, has determined that for each year of the first five-year
period the proposed section is in effect there will be no fiscal im-
plications for state or local government as a result of enforcing
or administering the section.
Ms. Mass has also determined that for each year of the first five
years the proposed section is in effect, the public benefit antici-
pated as a result of enforcing the section will be time saved and
a more efficient process for victims of family violence to receive
electric service without demonstrating satisfactory credit through
other means.
Furthermore, there will be no adverse economic effect on small
businesses or micro-businesses as a result of enforcing the sec-
tion. There will be no economic costs to persons who are re-
quired to comply with the proposed section.
Ms. Mass has determined that for each year of the first five years
the proposed section is in effect there should be no effect on a lo-
cal economy, and, therefore, no local employment impact state-
ment is required under Administrative Procedure Act §2001.022.
The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission’s
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701. The request for a public
hearing must be received within 30 days after publication.
The commission seeks comments on the proposed amendment
from interested persons. Comments on the proposal (16 copies)
may be submitted to the Filing Clerk, Public Utility Commission
of Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin,
Texas 78711-3326. The deadline for submission of comments
is 31 days after publication of notice. Reply comments are due
45 days after publication of notice. Comments should be orga-
nized in a manner consistent with the organization of the pro-
posed rule. The commission invites specific comments regard-
ing the costs associated with, and benefits that will be gained by,
implementation of the proposed section. The commission will
consider the costs and benefits in deciding whether to adopt the
section. All comments should be filed in Project Number 30047.
The commission proposes this rule amendment pursuant to the
Public Utility Regulatory Act, Texas Utilities Code Annotated
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§14.002 (Vernon 1998 & Supplement 2005) (PURA), which
provides the Public Utility Commission with the authority to
make and enforce rules reasonably required in the exercise of
its powers and jurisdiction; and specifically pursuant to PURA
§39.101, which grants the commission authority to estab-
lish various, specific protections for retail customers; PURA
§39.102, which provides for retail customer choice; and PURA
Chapter 17, Subchapters A, C, and D, which deal, respectively,
with general provisions relating to customer protection policy,
the retail customer’s right to choice, and protection of the retail
customer against unauthorized charges.
Cross Reference to Statutes: PURA §§14.002, 39.101, 39.102,
and PURA Chapter 17, Subchapters A, C, and D.
§25.478. Credit Requirements and Deposits.
(a) Credit requirements for residential customers. A retail
electric provider (REP) may require a residential customer or applicant
to establish and maintain satisfactory credit as a condition of providing
service pursuant to the requirements of this section.
(1) - (2) (No change.)
(3) A residential customer or applicant seeking to establish
service with an affiliated REP or provider of last resort (POLR) can
demonstrate satisfactory credit using one of the criteria listed in sub-
paragraphs (A) through (E) of this paragraph. A REP other than an
affiliated REP or POLR may establish other criteria by which a cus-
tomer or applicant can demonstrate satisfactory credit, so long as such
criteria are not discriminatory pursuant to §25.471(c) of this title (re-
lating to General Provisions of Customer Protection Rules).
(A) - (C) (No change.)
(D) A residential customer or applicant may be deemed
as having established satisfactory credit if the customer or applicant
has been determined to be a victim of family violence as defined in the
Texas Family Code §71.004, by a family violence center as defined in
Texas Human Resources Code §51.002, [or] by treating medical per-
sonnel, by law enforcement personnel, by the Office of a Texas District
Attorney or County Attorney, or by the Office of the Attorney General.
This determination shall be evidenced by submission of a certification
letter developed by the Texas Council on Family Violence. The certifi-
cation letter may be submitted directly by use of a toll-free fax number
to the affiliated REP or POLR.
(E) (No change.)
(4) - (5) (No change.)
(b) - (m) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Public Utility Commission of Texas
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 936-7223
♦ ♦ ♦
CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS
SUBCHAPTER B. CUSTOMER SERVICE AND
PROTECTION
16 TAC §26.24
The Public Utility Commission of Texas (commission) proposes
amendments to §26.24, relating to the Establishment of Satis-
factory Credit for Victims of Family Violence.
The proposed amendments to §26.24(a)(1)(B)(iv), relating to the
Establishment of Satisfactory Credit for Victims of Family Vio-
lence, add law enforcement personnel, the Office of a Texas Dis-
trict Attorney or County Attorney, or the Office of Attorney Gen-
eral as entities authorized to certify a person as a victim of family
violence in order to demonstrate satisfactory credit for telephone
service. Project Number 30046 has been assigned to this pro-
ceeding.
Annette Lown Mass, Staff Attorney, Legal and Enforcement Di-
vision, has determined that for each year of the first five-year
period the proposed section is in effect there will be no fiscal im-
plications for state or local government as a result of enforcing
or administering the section.
Ms. Mass has also determined that for each year of the first
five years the proposed section is in effect, the public benefit an-
ticipated as a result of enforcing the section will be time saved
and a more efficient process for victims of family violence to re-
ceive telephone service without demonstrating satisfactory credit
through other means.
Furthermore, there will be no adverse economic effect on small
businesses or micro-businesses as a result of enforcing the sec-
tion. There will be no additional economic costs to persons who
are required to comply with the proposed section.
Ms. Mass has determined that for each year of the first five years
the proposed section is in effect there should be no effect on a
local economy, and therefore, no local employment impact state-
ment is required under Administrative Procedure Act §2001.022.
The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission’s
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701. The request for a public
hearing must be received within 30 days after publication.
The commission seeks comments on the proposed amendment
from interested persons. Comments on the proposal (16 copies)
may be submitted to the Filing Clerk, Public Utility Commission
of Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin,
Texas 78711-3326. The deadline for submission of comments
is 31 days after publication of notice. Reply comments are due
45 days after publication of notice. Comments should be orga-
nized in a manner consistent with the organization of the pro-
posed rule. The commission invites specific comments regard-
ing the costs associated with, and benefits that will be gained by,
implementation of the proposed section. The commission will
consider the costs and benefits in deciding whether to adopt the
section. All comments should be filed in Project Number 30046.
The commission proposes this rule amendment pursuant to the
Public Utility Regulatory Act, Texas Utilities Code Annotated
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§14.002 (Vernon 1998 & Supplement 2005) (PURA), which
provides the Public Utility Commission with the authority to
make and enforce rules reasonably required in the exercise of
its powers and jurisdiction; and specifically pursuant to PURA
§64.004, which grants the commission authority to establish
various, specific protections for buyers of telecommunications
services; PURA §64.001, which establishes customer protection
standards and confers on the commission authority to adopt
and enforce its customer protection rules; and PURA Chapter
17, Subchapters A, C, and D, which deal, respectively, with
general provisions relating to customer protection policy, the
retail customer’s right to choice, and protection of the retail
customer against unauthorized charges.
Cross Reference to Statutes: PURA §§14.002, 64.001, 64.004,
and PURA Chapter 17, Subchapters A, C, and D.
§26.24. Credit Requirements and Deposits.
(a) Dominant certificated telecommunications utility (DCTU).
(1) Credit requirements for permanent residential appli-
cants.
(A) (No change.)
(B) A residential applicant can demonstrate satisfactory
credit using one of the criteria listed in clauses (i) - (iv) of this subpara-
graph.
(i) - (iii) (No change.)
(iv) Victim of family violence[Domestic violence
victim]: The residential applicant has been determined to be a victim
of family violence as defined in Texas Family Code §71.004, by a
family violence center as defined in Texas Human Resources Code
§51.002, [or ] by treating medical personnel, by law enforcement
personnel, by the Office of a Texas District Attorney or County
Attorney, or by the Office of the Attorney General. This determination
shall be evidenced by submission of a certification letter developed by
the Texas Council on Family Violence.
(C) (No change.)
(2) - (13) (No change.)
(b) - (c) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION
CHAPTER 59. CONTINUING EDUCATION
REQUIREMENTS
16 TAC §59.3
The Texas Department of Licensing and Regulation ("Depart-
ment") proposes amendments to 16 Texas Administrative Code,
§59.3, regarding continuing education requirements.
Texas Occupations Code, §51.405 requires the Texas Commis-
sion of Licensing and Regulation ("Commission") to recognize,
prepare, or administer continuing education programs for license
holders. In response to this legislative mandate, the Commis-
sion has adopted rules at 16 Texas Administrative Code, Chap-
ter 59 to establish general requirements for continuing education
providers and courses. The chapter contains rules of general ap-
plicability that currently apply only to the electricians program but
eventually would apply to all occupations regulated by the De-
partment that are subject to a continuing education requirement.
The amendments to §59.3 add the following three programs to
the coverage of Chapter 59: auctioneers and associate auction-
eers, air conditioning and refrigeration contractors, and licensed
court interpreters. These amendments will allow for providers
of continuing education for those programs to begin registering
with the Department and obtaining approval for courses. The
provisions of Chapter 59, including fee provisions, would apply
to those programs. Continuing education requirements that are
specific to each of these programs will be contained in the rules
for the respective programs.
This rule amendment is necessary to implement Texas Occupa-
tions Code, §51.405 with respect to the three referenced pro-
grams.
William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the amendment is in effect there will
be additional costs to the Department from enforcing and ad-
ministering the new rule and additional revenue generated from
new fees. Because the number of potential continuing education
providers is unknown, the Department is unable to estimate the
additional costs or revenue. It is anticipated that there will be no
net fiscal impact to state government because revenue from the
new fees should be sufficient to cover additional costs. There
will be no cost to local government as a result of enforcing or
administering the amended rule.
Mr. Kuntz also has determined that for each year of the first
five-year period the amendments are in effect, the public bene-
fit will be that continuing education taken by license holders will
be subject to minimum standards. The public will benefit from
standards that serve to increase or maintain the skills and com-
petence of license holders, who in turn provide services to the
public.
The probable economic costs to persons required to comply with
the proposed rules and the effect on small or micro-businesses
would be the following. Providers would be required to pay $250
annually, for each occupation for which the provider offers contin-
uing education. For each course, the provider would be required
to pay $100 annually, for each occupation to which the course is
offered for continuing education credit. The total cost to a par-
ticular provider would depend on the number of courses offered
and the number of occupations served by that provider. In addi-
tion, a provider would be charged $25 for a revised or duplicate
registration.
A provider may incur some costs in furnishing copies of course
materials to the Department as part of the course approval appli-
cation. This cost would depend on the amount and dollar value
of materials involved, which would vary by course, and so the
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Department is unable to provide an estimate. There would be
no adverse economic effect on small or micro-businesses.
Comments on the proposal may be submitted to William H.
Kuntz, Jr., Executive Director, Texas Department of Licens-
ing and Regulation, P.O. Box 12157, Austin, Texas 78711,
or facsimile (512) 475-3032, or electronically: whkuntz@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.
The amendments are proposed under Texas Occupations Code,
Chapter 51, which authorizes the Department to adopt rules as
necessary to implement this chapter and any other law estab-
lishing a program regulated by the Department.
The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 1302, and 1802,
and Texas Government Code, Chapter 57. No other statutes,
articles, or codes are affected by the proposal.
§59.3. Purpose and Applicability.
These rules are promulgated to establish continuing education provider
and course requirements for the following occupations regulated by the
Department of Licensing and Regulation:
(1) Air conditioning and refrigeration contractors, as pro-
vided by Texas Occupations Code, Chapter 1302. Additional contin-
uing education requirements relating to air conditioning and refrigera-
tion contractors may be found in Chapter 75 of this title.
(2) Auctioneers and associate auctioneers, as provided by
Texas Occupations Code, Chapter 1802. Additional continuing educa-
tion requirements relating to auctioneers and associate auctioneers may
be found in Chapter 67 of this title.
(3) Electricians, as provided by Texas Occupations Code,
Chapter 1305. Additional continuing education requirements relating
to electricians may be found in Chapter 73 of this title.
(4) Licensed court interpreters, as provided by Texas Gov-
ernment Code, Chapter 57. Additional continuing education require-
ments relating to licensed court interpreters may be found in Chapter
80 of this title.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on January 24,
2005.
TRD-200500320
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: March 6, 2005




The Texas Department of Licensing and Regulation ("De-
partment") proposes a new rule at 16 Texas Administrative
Code, §67.25, concerning continuing education requirements
in the auctioneer program. Under Texas Occupations Code,
§51.405, The Texas Commission of Licensing and Regulation
("Commission"), is required to recognize, prepare, or administer
continuing education programs for license holders, and a license
holder must participate in the programs to the extent required
by the Commission to keep the person’s license. The new rule
implements that statutory requirement in the auctioneers pro-
gram. General requirements for continuing education providers
and courses are contained in 16 Texas Administrative Code,
Chapter 59. The new §67.25 establishes requirements that are
specific to the auctioneer program, for licensees, providers, and
courses.
The new rule requires an auctioneer or associate auctioneer to
complete six hours of continuing education in Department-ap-
proved courses to renew a license. The continuing education
hours must include two hours of instruction in Texas state law
and rules that regulate the conduct of auctioneers and associate
auctioneers. The continuing education hours must be completed
during the term of the current license or, in the case of a late re-
newal, within the one-year period prior to the date of renewal.
A licensee may not receive credit for attending the same course
more than one for one renewal period. A licensee is required to
retain a copy of the certificate of completion for one year after
the date of completion of the course. The rule requires that a
provider’s course must cover one or more specified topics to be
approved by the Department. The rule applies to providers and
courses upon the effective date of the rule. The rule applies to
auctioneer and associate auctioneer licenses that expire on or
after September 1, 2005.
This rule is necessary to implement Texas Occupations Code,
§51.405, which requires the Commission to recognize, prepare,
or administer continuing education programs for license holders.
William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the new rule is in effect there will be
some additional costs to the Department in approving courses
and enforcing requirements of the rule. It is anticipated that rev-
enue from additional fees established in 16 Texas Administrative
Code, Chapter 59 would be sufficient to offset additional costs to
the state. Because the number of potential continuing education
providers is unknown, the Department is unable to estimate the
additional costs or revenue. There will be no cost to local gov-
ernment as a result of enforcing or administering the new rule.
Mr. Kuntz also has determined that for each year of the first
five-year period the new rule is in effect, the public benefit will
be that continuing education taken by auctioneer licensees will
be subject to minimum standards. The public will benefit from
standards that serve to increase or maintain the skills and com-
petence of licensees, who in turn provide services to the public.
There will be no effect on small or micro-businesses as result
of the proposed new rule. There are no anticipated economic
costs to persons who are required to comply with the proposed
new rule.
Comments on the proposal may be submitted to William H.
Kuntz, Jr., Executive Director, Texas Department of Licens-
ing and Regulation, P.O. Box 12157, Austin, Texas 78711,
or facsimile (512) 475-3032, or electronically: whkuntz@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.
The new rule is proposed under Texas Occupations Code, Chap-
ter 1802 and Texas Occupations Code, Chapter 51, which autho-
rizes the Department to adopt rules as necessary to implement
this chapter and any other law establishing a program regulated
by the Department. In particular, the rule implements Texas Oc-
cupations Code, §51.405.
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The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51 and 1802. No
other statutes, articles, or codes are affected by the proposal.
§67.25. Continuing Education.
(a) Terms used in this section have the meanings assigned by
Chapter 59 of this title, unless the context indicates otherwise.
(b) To renew a license as an auctioneer or associate auctioneer,
a licensee must complete six hours of continuing education in courses
approved by the department, including two hours of instruction in Texas
state law and rules that regulate the conduct of auctioneers and associate
auctioneers.
(c) The continuing education hours must have been completed
within the term of the current license, in the case of a timely renewal.
For a late renewal, the continuing education hours must have been com-
pleted within the one year period immediately prior to the date of re-
newal.
(d) A licensee may not receive continuing education credit for
attending the same course more than once for one renewal period.
(e) A licensee shall retain a copy of the certificate of comple-
tion for a course for one year after the date of completion. In conduct-
ing any inspection or investigation of the licensee, the department may
examine the licensee’s records to determine compliance with this sub-
section.
(f) To be approved under Chapter 59 of this title, a provider’s
course must be dedicated to instruction in one or more of the following
topics:
(1) Texas Occupations Code, Chapter 1802, Auctioneers;
(2) Title 16, Texas Administrative Code, Chapter 67, Auc-
tioneers Administrative Rules;
(3) auction-related laws, such as the Uniform Commercial
Code - Sales, Title 1, Chapter 2, Texas Business and Commerce Code
§2.328 and the Deceptive Trade Practices-Consumer Protection Act,
Chapter 17, Subchapter E, Texas Business and Commerce Code; or
(4) business practices, such as insurance, auction ethics,
contracts, maintenance of trust accounts, and marketing.
(g) This section shall apply to providers and courses for auc-
tioneers and associate auctioneers upon the effective date of this sec-
tion.
(h) This section shall apply to auctioneer and associate auc-
tioneer licenses issued under Texas Occupations Code, Chapter 1802,
Subchapter B that expire on or after September 1, 2005.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on January 24,
2005.
TRD-200500321
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 463-7348
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
PART 7. TEXAS MEDICAL
DISCLOSURE PANEL
CHAPTER 601. INFORMED CONSENT
25 TAC §601.2, §601.3
The Texas Medical Disclosure Panel (panel) proposes amend-
ments to §601.2 and §601.3, concerning informed consent.
These amendments are proposed in accordance with the Texas
Civil Practice and Remedies Code, §74.102, that requires the
panel to determine which risks and hazards related to medical
care and surgical procedures must be disclosed by health care
providers or physicians to their patients or persons authorized to
consent for their patients and to establish the general form and
substance of such disclosure. The sections cover procedures
requiring full disclosure of specific risks and hazards--list A,
and procedures requiring no disclosure of specific risks and
hazards--list B.
The proposed amendment to §601.2 adds risks and hazards to
the cardiovascular system. The amendment to §601.3 deletes
certain procedures that are proposed for inclusion in §601.2.
Cindy Bednar, Facility Licensing Group, Regulatory Licensing
Unit, has determined that for each year of the first five years the
amendments are in effect, there will be no fiscal implications to
state or local government as a result of administering the amend-
ments as proposed.
Cindy Bednar has also determined that for each year of the first
five years the amendments are in effect, the public benefit an-
ticipated as a result of enforcing or administering the amended
sections will be the assurance that the panel continues to monitor
the risks and hazards related to medical care and surgical proce-
dures, which must be disclosed by health care providers or physi-
cians to their patients or persons authorized to consent for their
patients and the general form and substance of such disclosure.
There will be no cost to micro-businesses, small businesses, or
to persons who are required to comply with the amendments as
proposed because regulated facilities already have an obligation
to disclose risks and hazards related to the medical care and sur-
gical procedures. The amendments will not add additional costs.
There is no anticipated impact on local employment.
Comments on the proposal may be submitted to the Texas Medi-
cal Disclosure Panel, Attention: Cindy Bednar, Facility Licensing
Group, Regulatory Licensing Unit, Department of State Health
Services, 1100 West 49th Street, Austin, Texas 78756, (512)
834-6646. Comments will be accepted for 30 days following pub-
lication of the proposal in the Texas Register.
The amendments are proposed under the Texas Civil Practice
and Remedies Code, §74.102, which provides the Texas Medi-
cal Disclosure Panel with the authority to prepare lists of medical
treatments and surgical procedures that do and do not require
disclosure by physicians and health care providers of the pos-
sible risks and hazards and to prepare the form(s) for the treat-
ments and procedures which do require disclosure.
The amendments affect Texas Civil Practice and Remedies
Code, §74.102.
§601.2. Procedures Requiring Full Disclosure of Specific Risks and
Hazards--List A.
(a) (No change.)
(b) Cardiovascular system. [No procedures are assigned at this
time.]
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(1) Cardiac.
(A) Surgical.
(i) Coronary artery bypass, valve replacement.





(VI) Infection of chest wall/chest cavity.





(B) Non-Surgical--Coronary angioplasty, coronary
stent insertion, pacemaker insertion, AICD insertion, and cardiover-
sion.
(i) Acute myocardial infarction.
(ii) Rupture of myocardium.
(iii) Life threatening arrhythmias.




(viii) Device related delayed onset infection.
(C) Diagnostic.
(i) Cardiac catheterization.
(I) Allergic sensitivity reaction to injected con-
trast media.
(II) Acute myocardial infarction.
(III) Kidney damage from IV contrast medium.
(IV) Arrhythmias.
(V) Stroke.




(II) Life threatening arrhythmias.
(III) Injury to vessels that may require immediate
surgical intervention.




(A) Open surgical repair of aortic, subclavian, and iliac,





(v) Acute myocardial infarction.
(vi) Infection of graft.
(B) Endovascular stenting of any portion of the aorta
and iliac artery.
(i) Hemorrhage.
(ii) Injury to vessels that may require immediate sur-
gical intervention.
(iii) Conversion of procedure to open procedure.
(iv) Failure to deliver stent/endoluminal graft.
(v) Stent migration.
(vi) Paraplegia (for thoracic aorta procedures only).
(vii) Vessel occlusion.
(viii) Pseudo aneurysm.







(c) - (s) (No change.)
§601.3. Procedures Requiring No Disclosure of Specific Risks and
Hazards--List B.
(a) - (m) (No change.)
(n) Radiology.
(1) - (32) (No change.)
[(33) Pacemaker lead placement.]
(33) [(34)] Arthrography.
(34) [(35)] Percutaneous nephrostogram and/or internal
stint or external drainage of the kidney.
(35) [(36)] Percutaneous transhepatic cholangiogram
and/or internal stint or external drainage of the liver.
(36) [(37)] Percutaneous abscess drainage.
(o) - (p) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on January 14,
2005.
TRD-200500219
PROPOSED RULES February 4, 2005 30 TexReg 461
Melba W.G. Swafford, M.D.
Chairperson
Texas Medical Disclosure Panel
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 458-7236
♦ ♦ ♦
TITLE 28. INSURANCE
PART 2. TEXAS WORKERS’
COMPENSATION COMMISSION
CHAPTER 102. PRACTICES AND
PROCEDURES--GENERAL PROVISIONS
28 TAC §§102.3 - 102.5
The Texas Workers’ Compensation Commission (the commis-
sion) proposes amendments to §§102.3, 102.4, and 102.5
in Chapter 102, concerning Practices and Procedures--Gen-
eral Provisions. The amendments are proposed to support
the exchange of billing and reimbursement data, as well as
electronic exchange of medical documentation in the workers’
compensation system.
The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.
Currently, the majority of medical bills in the Texas workers’ com-
pensation system are submitted on paper forms to insurance car-
riers, third party administrators, or to medical bill review vendors.
Minimal electronic billing occurs in the system. Insurance carri-
ers report professional and hospital bill payment data to the com-
mission in electronic file formats developed specifically for Texas
workers’ compensation. The commission does not currently col-
lect pharmacy and dental data.
House Bill 2511 (HB 2511), passed in 1999 by the 76th Texas
Legislature added Texas Labor Code §401.024 which allows the
commission to adopt rules to permit or require electronic trans-
mission in place of established forms, manners, or procedures
that require paper processing. The proposed amendments are
part of the commission’s Electronic Billing and Reimbursement
(eBill) project initiated to identify and implement an electronic
billing solution for the Texas workers’ compensation system.
The eBill project is a component of the commission’s Business
Process Improvement (BPI) initiative; a coordinated set of
projects that use technology to streamline agency processes to
meet the goals set out in HB 2511.
Proposed amendments to Chapter 102, concerning Practices
and Procedures--General Provisions, apply the provisions of that
chapter to medical benefits; modify language to define electronic
communication and electronic transmission; and include Claim
and Medical Electronic Data Interchange (EDI) and electronic
billing and reimbursement as electronic transmissions. Current
rule language referencing the insurance carrier representative’s
physical mailbox is eliminated to support the transition to elec-
tronic mail communication under the BPI initiative.
Currently Chapters 124 through 139 are exempted from the pro-
visions of §102.3, concerning Computation of Time. Proposed
amendment to subsection 102.3(f) removes the reference to spe-
cific rules and states that if there is a conflict between this rule
and provisions of another rule applicable to a specific type of
benefit, the other rule prevails.
Proposed amendment to subsection (h) of §102.4, concerning
General Rules for Non-Commission Communications, clarifies
that the provision of (h)(2) refer to mail sent via the United States
Postal Service regular mail. Subsection (k) is amended to ex-
pand the definition of written communication by including "sub-
missions." Subsection (m) is amended to define electronic com-
munications and electronic transmissions. This amendment is
consistent with §401.024(a) of the Texas Workers’ Compensa-
tion Act. Proposed new §102.4(p) establishes the date of receipt
for non-commission communications. The current rule defines
the term "sent date". Received date is important in medical bill
submission and processing. Defining received date allows the
commission to more effectively enforce current rules and pro-
posed amendments.
Proposed amendments to subsection (d) of §102.5, concerning
General Rules for Written Communications to and from the Com-
mission, add the term "the earliest of" related to the received date
for communications sent by mail and clarifies that the term mail
applies to United States Postal Service regular mail. Amend-
ments also remove language that references the insurance car-
rier Austin representative’s physical mailbox at the commission’s
main office in Austin. This amendment allows the commission to
implement use of an electronic mail box in place of the phys-
ical mailbox currently used by insurance carrier Austin repre-
sentatives. Subsections (e) and (f) have been amended to be
consistent with language in §102.4(m) and Texas Labor Code
§401.024(a), which define electronic communication and elec-
tronic transmission. Amendments also include Claim and Medi-
cal Electronic Data Interchange (EDI) and electronic billing and
reimbursement as electronic transmissions. Subsection (g) is
amended to expand the definition of written communication by
including "submissions." Subsection (h) is amended to define
the meaning of electronic transmissions and is consistent with
§401.024(a) of the Texas Workers’ Compensation Act.
Stacey Jefferson, Director of the Business and Information Tech-
nology Services Division, has determined that for the first five-
year period the proposed rule is in effect there will be no fiscal im-
plication for state or local governments as a result of enforcing
or administering the amended rules. Ms. Jefferson has deter-
mined that there will be no cost to the commission in enforcing
or administering the amended rules.
Local government and state government as a covered regulated
entity will be impacted in the same manner as described below
in this preamble for persons and entities required to comply with
the rules as amended.
Ms. Jefferson has also determined that for each year of the first
five years the amended rules are in effect, the public benefit will
be greater flexibility for system participants to exchange medical
billing, reimbursement, and documentation data electronically.
Health care provider and insurance carriers should experience
no direct economic impact from the requirement to comply with
the proposed amendments.
Employers who purchase workers’ compensation insurance
should experience no direct economic impact from the require-
ment to comply with these proposed amendments because
there is no additional administrative requirement for the em-
ployer.
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There will be no economic costs to employees, as these amend-
ments do not impose any requirements on injured employees.
There is no anticipated adverse economic impact on small busi-
nesses or micro-businesses as a result of these amendments.
There will be no difference in anticipated costs of compliance for
small and micro-businesses as compared to large businesses.
Comments on the proposed rule amendments must be received
by 5:00 p.m., March 7, 2005. You may comment via the Internet
by accessing the commission’s website at www.twcc.state.tx.us
and clicking on "Rules" then clicking on "Proposed Rules for
Comment." This medium for commenting will help you organize
your comments by rule chapter. You may also comment by
emailing your comments to RuleComments@twcc.state.tx.us
or by mailing or delivering your comments to Linda Velasquez
at the Office of the General Counsel, Mailstop #4-D, Texas
Workers’ Compensation Commission, 7551 Metro Center Drive,
Suite 100, Austin, TX 78744.
Commenters are requested to clearly identify by number the spe-
cific rule and paragraph (e.g., 102.3(a)(1), 102.4(m), 102.5, etc.)
commented upon. The commission may not be able to respond
to comments that cannot be linked to a particular proposed rule.
Along with your comment, it is suggested that you include the
reasoning for the comment in order for commission staff to fully
evaluate your recommendations.
Based upon various considerations, including comments
received and the staff’s or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part.
A public hearing on this proposal will be held on February 17,
2005 at the Austin central office of the commission (7551 Metro
Center Drive, Suite 100, Austin, Texas). Those persons inter-
ested in attending the public hearing should contact the Commis-
sion’s Office of Executive Communications at (512) 804-4430 to
confirm the date, time, and location of the public hearing for this
proposal. The public hearing schedule will also be available on
the commission’s website at www.twcc.state.tx.us.
The amendments are proposed under the following statutes:
Texas Labor Code §401.024, which provides the commission
the authority to require use of facsimile or other electronic
means to transmit information in the system; Texas Labor Code
§402.042 which authorizes the Executive Director to enter
orders as authorized by the statute as well as to prescribe the
form, manner, and procedure for transmission of information to
the commission; Texas Labor Code §402.061, which authorizes
the commission to adopt rules necessary for the implementation
and enforcement of the Texas Workers’ Compensation Act;
Texas Labor Code §413.008 which authorizes the commission
to collect certain medical bill and payment information from
the insurance carrier; and HB 2511, 76th Texas Legislature
which sets goals for the reduction of paper communication
requirements.
No other code, statute, or article is affected by this rule action.
§102.3. Computation of Time.
(a) Due dates and time periods under this Act shall be com-
puted as follows:
(1) computing a period of days. In counting a period of
time measured by days, the first day is excluded and the last day is
included.
(2) computing a period of months. If a number of months
is to be computed by counting the months from a particular day, the
period ends on the same numerical day in the concluding month as the
day of the month from which the computation is begun, unless there are
not that many days in the concluding month, in which case the period
ends on the last day of that month.
(3) unless otherwise specified, if the last day of any period
is not a working day, the period is extended to include the next day that
is a working day.
(b) A working day is any day, Monday-Friday, other than a
national holiday as defined by Texas Government Code, §662.003(a)
and the Friday after Thanksgiving Day, December 24th and December
26th. Use in this title of the term "day," rather than "working day" shall
mean a calendar day.
(c) Normal business hours in the Texas workers’ compensa-
tion system are 8:00 a.m. to 5:00 p.m. Central Standard Time with
the exception of the Commission’s El Paso field office whose normal
business hours are 8:00 a.m. to 5:00 p.m. Mountain Standard Time.
(d) Any written or telephonic communications received other
than during normal business hours on working days are considered re-
ceived at the beginning of normal business hours on the next working
day.
(e) Unless otherwise specified by rule, any written or tele-
phonic communications required to be filed by a specified time will
be considered timely only if received prior to the end of normal busi-
ness hours on the last permissible day of filing.
(f) If there is a conflict between this rule and a specific pro-
vision of another rule that is applicable to a specific type of benefit,
the other rule prevails. [This section does not apply to the computa-
tion of periods of entitlement to benefits. (Periods of entitlement to
benefits are computed in accordance with specific rules on benefits
set forth in Chapters 124 through 139 of this title (relating to Carri-
ers: Required Notices And Mode of Payment; Education and Training
Of Ombudsman; General Provisions Applicable To All Benefits; Bene-
fits--Calculation Of Average Weekly Wage; Income Benefits--Tempo-
rary Income Benefits; Impairment And Supplemental Income Benefits;
Benefits-Lifetime Income Benefits; Death Benefits--Death And Burial
Benefits; General Medical Provisions; Benefits-Guidelines For Medi-
cal Services, Charges, and Payments; And Benefits-Vocational Reha-
bilitation)).]
§102.4. General Rules for Non-Commission Communications.
(a) All written communications to a claimant (who is either an
employee, an employee’s legal beneficiary, or a subclaimant) shall be
sent to the most recent address or facsimile number supplied by the
claimant. If an address has not been supplied by the claimant, the most
recent address provided by the employer shall be used.
(b) After an insurance carrier, employer, or health care
provider is notified in writing that a claimant is represented by an
attorney or other representative, copies of all written communications
related to the claim to the claimant shall thereafter be mailed or
delivered to the representative as well as the claimant, unless the
claimant requests delivery to the representative only.
(c) Insurance carriers shall provide a toll free telephone num-
ber for receipt of communication from claimants and/or their repre-
sentatives with a sufficient quantity of lines to service their volume of
business.
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(d) Insurance carriers and health care providers shall provide
telephone and facsimile numbers in sufficient quantity of lines to ser-
vice the volume of business for receiving required verbal and written
communications regarding workers’ compensation claims.
(e) Insurance carriers must ensure effective and timely com-
munication with claimants and other parties in the system. If a claimant
is unable to communicate with a carrier due to a language barrier and
the claimant is unable to provide a person who he or she trusts to serve
as a translator, the carrier shall provide a means to translate except as
needed for a Commission proceeding. The claimant shall not be re-
quired to contract with or otherwise employ a translator.
(f) When a claimant contacts a carrier and requests a response
regarding their claim, the response shall be verbally provided or sent
in writing by the carrier within five working days of receiving the re-
quest, unless the request is redundant or the response is duplicative of
information previously provided.
(g) Insurance carriers shall employ or provide sufficient num-
bers of person, including adjusters appropriately licensed by the Texas
Department of Insurance to meet their obligations under the Act and
this title.
(h) Unless the great weight of evidence indicates otherwise,
written communications shall be deemed to have been sent on:
(1) the date received, if sent by fax, personal delivery or
electronic transmission or,
(2) the date postmarked if sent by mail via United States
Postal Service regular mail, or, if the postmark date is unavailable, the
later of the signature date on the written communication or the date it
was received minus five days. If the date received minus five days is a
Sunday or legal holiday, the date deemed sent shall be the next previous
day which is not a Sunday or legal holiday.
(i) A carrier shall maintain adjuster’s notes on activities and
verbal communications involved with the administration of a claim,
with the exception of privileged attorney-client communications. The
adjuster’s notes shall, at a minimum, include the date of the activity or
communication, the identity of the carrier staff involved in the contact,
the person contacted by or contacting the carrier and a summary of the
activity or communication.
(j) An insurance carrier, employer or health care provider that
receives a written communication related to a workers’ compensation
claim shall date stamp or otherwise annotate the document indicating
the date the written communication was received.
(k) Written communications include all records, reports, no-
tices, filings, submissions, and other information contained either on
paper or in an electronic format.
(l) For purposes of this title, if a written communication is re-
quired to be filed with both the Commission and another person by the
Act or Commission rules, the other person shall be presumed to have
received the written communication on the date the Commission re-
ceived its copy, unless the other person annotated the date of receipt as
provided in subsection (j) of this section or the means of delivery of the
communication was different. In this situation, the other person has the
burden of proving that it did not receive or timely receive the written
communication.
(m) Electronic communication [transmission] refers to the
electronic transmission of claim or medical information. [by means
such as e-mail] Electronic transmission is defined as transmission
of information by facsimile, electronic mail, electronic data inter-
change, or any other similar method and does not include telephonic
communication. Electronic communication for reporting purposes
is[or electronic filing as] described in §102.5(e) of this chapter
(relating to General Rules for Written Communications to and from
the Commission), §124.2 of this title (relating to Carrier Reporting
and Notification Requirements), and §134.802 of this title (relating to
Insurance Carrier [Carrier’s Submission of] Medical Electronic Data
Interchange [Bills] to the Commission).
(n) If the Commission receives an allegation that a carrier or
health care provider has failed to provide a sufficient number of toll-free
telephone, toll telephone, or facsimile lines or that a carrier has not pro-
vided a sufficient number of adjusters as required by this section, unless
the violation appears to be willful or intentional, the Commission will
not issue a monetary penalty or other sanctions prior to:
(1) notifying the alleged violator of the allegation;
(2) affording the alleged violator the opportunity to either
disprove the allegation or provide mitigating information; and
(3) if the violator is unable to disprove the allegation, issu-
ing a written warning to the violator allowing a reasonable grace period
of not less than 30 days to correct the noncompliance. The grace pe-
riod may be less than 30 days if the noncompliance prevents the violator
from fulfilling other obligations under this title.
(o) A violation as described in subsection (n) will be consid-
ered willful or intentional if the violator has been advised of complaints
such that the violator knew or should have known that the number of
toll-free telephone, toll telephone, facsimile lines, or adjusters was in-
sufficient and the violator cannot establish that it made good faith ef-
forts to correct the deficiency or if the violator otherwise exhibited will-
ful or intentional conduct.
(p) For purposes of determining the date of receipt for non-
commission written communications, unless the great weight of ev-
idence indicates otherwise, the Commission shall deem the received
date to be five days after the date mailed via United States Postal Ser-
vice regular mail; or the date faxed or electronically transmitted.
§102.5. General Rules for Written Communications to and from the
Commission.
(a) After the Commission is notified in writing that a claimant
is represented by an attorney or other representative, all copies of writ-
ten communications to the claimant shall thereafter be sent to the repre-
sentative as well as the claimant, unless the claimant requests delivery
to the representative only. However, copies of settlements, notices set-
ting benefit review conferences and hearings, and orders of the Com-
mission shall always be sent to the claimant regardless of representation
status. All written communications to the claimant or claimant’s rep-
resentative will be sent to the most recent address or facsimile number
supplied on either the employer’s first report of injury, any verbal or
written communication from the claimant, or any claim form filed by
the carrier via written notice or electronic transmission.
(b) All written communications to persons other than carriers
and claimants will be sent to the most recent address or fax number
reported to the Commission by the intended recipient or, in the absence
of an address or fax number supplied by the intended recipient, to an
address or fax number identified by the Commission.
(c) Unless otherwise specified by rule, written communica-
tions required to be filed with the Commission should be sent to the
local Commission field office managing the claim, however, written
communications shall also be accepted at any Commission office.
(d) For purposes of determining the date of receipt for those
written communications sent by the Commission which require the re-
cipient to perform an action by a specific date after receipt, unless the
great weight of evidence indicates otherwise, the Commission shall
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deem the received date to be the earliest of: five days after the date
mailed via United States Postal Service regular mail; the first working
day after the date the written communication was placed in a carrier’s
Austin representative box [located at the Commission’s main office in
Austin as indicated by the Commission’s date stamp]; or the date faxed
or electronically transmitted.
(e) Electronic[ Electronically filed records or] communi-
cations shall be filed or submitted in the format, form, and manner
prescribed by the Commission. Electronic communication [A record]
is considered filed [when submitted electronically] if on the date
received, the record meets the required edit checks to insure data
quality. Electronic communication is defined [filing is different
than "electronic transmission" as described] in subsection (h) of this
section, §102.4(m) of this chapter (relating to General Rules for
Non-Commission Communications), and §134.802 of this title (relat-
ing to Insurance Carrier[ Carrier’s Submission of] Medical Electronic
Data Interchange [Bills] to the Commission). Claim Electronic Data
Interchange records filed pursuant to §124.2 of this title (relating to
Carrier Reporting and Notification Requirements):
(1) which do not pass the required edit checks in accor-
dance with the International Association of Industrial Accident Boards
and Commissions (IAIABC) and Texas EDI Implementation Guides
shall be rejected back to the trading partner. Rejected records are not
considered received by the Commission and must be corrected and
re-submitted. Rejected records must be re-submitted by the original
due date to be considered timely filed;
(2) which are accepted but in which the Commission iden-
tifies errors shall be corrected and resubmitted, in accordance with the
Texas EDI Implementation Guide, within 90 days of receipt of the noti-
fication of the acceptance with errors through the corresponding trans-
action acknowledgment.
(f) Unless the great weight of evidence indicates otherwise,
written communications received by the Commission by means other
than electronic filing described in subsection (e) of this section and
§124.2 of this title, and §134.802 of this title (relating to Insurance
Carrier [Carrier’s Submission of ] Medical Electronic Data Inter-
change[Bills] to the Commission) shall be deemed to have been sent
on:
(1) the date received if sent by fax, personal delivery or
electronic transmission or,
(2) the date postmarked if sent by United States Postal Ser-
vice regular mail, or, if the postmark date is unavailable, the later of the
signature date on the written communication or the date it was received
minus five days. If the date received minus five days is a Sunday or le-
gal holiday, the date deemed sent shall be the next previous day which
is not a Sunday or legal holiday.
(g) Written communications include all records, reports, no-
tices, filings, submissions, and other information contained either on
paper or in an electronic format.
(h) Electronic transmission is defined as [refers to] transmis-
sion of information by [means such as] facsimile, electronic mail,
[e-mail] electronic data interchange or any other similar method and
does not include telephonic communication[ or electronic filing as
described in subsection (e) of this section, §124.2 of this title and
§134.802 of this title].
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 804-4287
♦ ♦ ♦
CHAPTER 134. BENEFITS--GUIDELINES
FOR MEDICAL SERVICES, CHARGES, AND
PAYMENTS
SUBCHAPTER I. PROVIDER BILLING
PROCEDURES
28 TAC §134.800, §134.802
The Texas Workers’ Compensation Commission (the commis-
sion) proposes amendments to §134.800 and §134.802 in Chap-
ter 134, concerning Benefits--Guidelines for Medical Services,
Charges and Payments. The amendments are proposed to sup-
port the exchange of billing and reimbursement data, as well as
electronic exchange of medical documentation in the workers’
compensation system.
The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.
Currently, the majority of medical bills in the Texas workers’ com-
pensation system are submitted on paper forms to insurance car-
riers, third party administrators, or to medical bill review vendors.
Minimal electronic billing occurs in the system. Insurance carri-
ers report professional and hospital bill payment data to the com-
mission in electronic file formats developed specifically for Texas
workers’ compensation. The commission does not currently col-
lect pharmacy and dental data.
House Bill 2511 (HB 2511), passed in 1999 by the 76th Texas
Legislature added Texas Labor Code §401.024 which allows the
commission to adopt rules to permit or require electronic trans-
mission in place of established forms, manners, or procedures
that require paper processing. The proposed amendments are
part of the commission’s Electronic Billing and Reimbursement
(eBill) project initiated to identify and implement an electronic
billing solution for the Texas workers’ compensation system.
The eBill project is a component of the commission’s Business
Process Improvement (BPI) initiative; a coordinated set of
projects that use technology to streamline agency processes to
meet the goals set out in HB 2511.
Proposed amendments to Chapter 134, concerning Benefits--
Guidelines for Medical Services, Charges, and Payments, spec-
ify that the use of standard medical billing forms is applicable
to medical bills submitted in paper form and does not apply to
medical bills submitted electronically. Additionally, the proposed
amendments clarify that a carrier’s reporting of medical billing
data to the commission includes payment data.
Proposed amendments to subsections (a) and (e) of §134.800,
concerning Required Billing Forms and Instructions, are
amended to allow health care providers and insurance carriers
to exchange medical bill data, payment data, and documentation
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electronically by mutual agreement. The proposed amendment
requires that the agreement must include stipulations defining
a complete electronic medical bill and the method and manner
related documentation is submitted to the insurance carrier. The
proposed amendments exclude transmission by facsimile and
electronic mail in the mutual agreement provision. Proposed
amendments replace the term "Commission" in place of the
"Medical Review Division" in subsection (f) and eliminate
subsection (g).
Amendments to §134.802, concerning Insurance Carrier’s Sub-
mission of Medical Bills to the Commission, adds the phrase "and
payment" to the insurance carrier requirement to submit med-
ical billing data to the commission. The amendment does not
change current reporting processes or requirements. It makes
the language consistent with the intent to collect medical bill and
payment information, which includes payment, denial, and re-
fund data. The amendment also changes the title from "Insur-
ance Carrier’s Submission of Medical Bills to the Commission"
to "Insurance Carrier Medical Electronic Data Interchange to the
Commission" and is consistent with the commission’s BPI Med-
ical EDI project.
Stacey Jefferson, Director of the Business and Information Tech-
nology Services Division, has determined that for the first five-
year period the proposed rule is in effect there may be fiscal im-
plications for state or local governments as a result of enforcing
or administering the rule. There is no adverse fiscal impact for
state or local governments that do not change medical billing and
reimbursement processes, as the amendments do not mandate
electronic exchange of billing and reimbursement data. The po-
tential fiscal impact is related to administrative costs affected by
a reduction in paper processing for state or local governments
that choose to implement electronic billing and reimbursement.
Start up costs anticipated to implement an electronic interface
may be offset by a reduction in administrative costs for paper
processing, however, the overall impact cannot be quantified at
this time.
Local government and state government as a covered regulated
entity will be impacted in the same manner as described below
in this preamble for persons and entities required to comply with
the rules as amended.
Ms. Jefferson has also determined that for each year of the first
five years the amended rules are in effect, the public benefit will
be greater flexibility for system participants to exchange medical
billing, reimbursement, and documentation data electronically.
There is no anticipated economic impact to those persons or
entities that choose to continue their existing medical bill sub-
mission and processing practices, as these amendments do not
mandate electronic exchange of information.
Health care providers and insurance carriers, including certified
self-insured employers, who are not already exchanging data
electronically but choose to initiate electronic processes may ex-
perience start up costs related to implementation of an electronic
interface. It is expected that start up costs will likely be offset by
a decrease in overall administrative costs for generating and pro-
cessing paper medical bills and documentation.
Employers who purchase workers’ compensation insurance
should experience no direct economic impact from the require-
ment to comply with these proposed amendments because
there is no additional administrative requirement for the em-
ployer.
There will be no economic costs to employees, as these amend-
ments do not impose any requirements on injured employees.
There may be costs of compliance for small businesses that do
not currently exchange data electronically but choose to imple-
ment electronic interfaces. Start up costs related to implementa-
tion of electronic interfaces may be offset by a decrease in overall
administrative costs related to paper processing of medical bills
and data.
There is no anticipated adverse economic impact on small busi-
nesses or micro-businesses as a result of these amendments,
as electronic exchange of information is not mandated. There
will be no difference in anticipated costs of compliance for small
and micro-businesses as compared to large businesses.
Comments on the proposed rule amendments must be received
by 5:00 p.m., March 7, 2005. You may comment via the Internet
by accessing the commission’s website at www.twcc.state.tx.us
and clicking on "Rules" then clicking on "Proposed Rules for
Comment." This medium for commenting will help you organize
your comments by rule chapter. You may also comment by
emailing your comments to RuleComments@twcc.state.tx.us
or by mailing or delivering your comments to Linda Velasquez
at the Office of the General Counsel, Mailstop #4-D, Texas
Workers’ Compensation Commission, 7551 Metro Center Drive,
Suite 100, Austin, TX 78744.
Commenters are requested to clearly identify by number the
specific rule and paragraph (e.g., 134.800 (a), 134.802(a), etc.)
commented upon. The commission may not be able to respond
to comments that cannot be linked to a particular proposed rule.
Along with your comment, it is suggested that you include the
reasoning for the comment in order for commission staff to fully
evaluate your recommendations.
Based upon various considerations, including comments
received and the staff’s or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part.
A public hearing on this proposal will be held on February 17,
2005 at the Austin central office of the commission (7551 Metro
Center Drive, Suite 100, Austin, Texas). Those persons inter-
ested in attending the public hearing should contact the Commis-
sion’s Office of Executive Communications at (512) 804-4430 to
confirm the date, time, and location of the public hearing for this
proposal. The public hearing schedule will also be available on
the commission’s website at www.twcc.state.tx.us.
The proposed amendments are proposed under the following
statutes: Texas Labor Code §402.061, which gives the Com-
mission the authority to adopt rules as necessary to implement
and enforce the Act; Texas Labor Code §401.024, which pro-
vides the Commission the authority to require use of facsim-
ile or other electronic means to transmit information in the sys-
tem; Texas Labor Code §402.042, which authorizes the exec-
utive director to enter orders as authorized by the statute as
well as to prescribe the form manner and procedure for trans-
mission of information to the Commission; Texas Labor Code
§408.025, which requires the Commission to specify by rule the
reports a health care provider is required to file; Texas Labor
Code §408.027, which provides for insurance carrier payment
of health care providers; Texas Labor Code §413.007, which di-
rects the Medical Review Division to maintain a statewide data-
base of medical billing information; Texas Labor Code §413.008
which authorizes the commission to collect certain medical bill
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and payment information from the insurance carrier; and HB
2511, 76th Texas Legislature which sets goals for the reduction
of paper communication requirements.
No other code, statute, or article is affected by this rule action.
§134.800. Required Billing Forms and Information.
(a) Except as provided by §134.801 of this title (relating to
Submitting Medical Bills for Payment), health care providers shall sub-
mit medical bills for payment on standard forms used by the Centers
for Medicare and Medicaid Services (CMS), [or] applicable forms pre-
scribed in subsections (b), [and] (c), and (d), completed in accordance
with Commission instructions, or electronic transmissions submitted
in accordance with subsection (e) of this section. All information on
medical bills shall be legible when submitted.
(b) Except as provided in subsections (c), [and] (d), and (e)
of this section, all health care providers, as defined in §401.011 of the
Texas Labor Code, shall submit medical bills using national standard
health insurance claim forms, prepared according to Commission in-
structions.
(c) Pharmacists shall submit bills using the Commission form
TWCC-66, Statement for Pharmacy Services, prepared according to
Commission instructions.
(d) Dentists shall submit bills using a billing form currently
approved by the American Dental Association prepared according to
Commission instructions.
(e) Health care providers and the insurance carrier may mutu-
ally agree to exchange medical bill and reimbursement data electroni-
cally. The mutual agreement shall stipulate the elements that constitute
a complete electronic medical bill and the method and manner related
documentation is submitted to the insurance carrier. For the purposes
of this subsection, electronic billing and reimbursement excludes trans-
mission by facsimile or electronic mail. [may submit medical bills by
facsimile or electronic transmission, when mutually agreed upon be-
tween the health care provider and the insurance carrier, unless the
bill and/or supporting documentation cannot be sent by those media,
in which case the health care provider shall send the documentation by
mail or personal delivery.]
(f) The Commission [Medical Review Division] may order the
health care provider to reimburse a carrier when the carrier pays the
health care provider in excess of the amount allowed by the appropriate
Commission fee guideline.
[(g) This rule shall apply to all dates of service on or after
September 1, 2004.]
§134.802. Insurance Carrier [Carrier’s Submission of] Medical
Electronic Data Interchange [Bills] to the Commission.
(a) The insurance carrier shall submit medical bill and pay-
ment [billing] data to the Commission within 30 days after the insur-
ance carrier makes payment, denies payment, or receives a refund of
overpayment on a medical bill.
(b) Insurance carriers shall submit medical bill and payment
[billing] data electronically in the form and format prescribed by the
Commission.
(c) The Commission shall prescribe the form, format, and con-
tent of the required medical bill and payment [billing] data submission.
(d) This rule shall apply to all dates of service on or after July
15, 2000, for facility and professional medical services except phar-
macy and dental services.
(e) This rule shall apply to all dates of service on or after Jan-
uary 1, 2005, for pharmacy and dental services in addition to the already
required facility and professional medical services.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 804-4287
♦ ♦ ♦
CHAPTER 166. WORKERS’ HEALTH AND
SAFETY--ACCIDENT PREVENTION SERVICES
28 TAC §166.4, §166.6
The Texas Workers’ Compensation Commission ("commission")
proposes amendments to rules 28 TAC §166.4, concerning Re-
quired Accident Prevention Services and §166.6, concerning Ex-
change of Information for the Inspection. The amendments are
proposed pursuant to §413.021, of the Texas Labor Code, 77th
Legislature, 2001. The proposed amendments add another cat-
egory of information (i.e. the availability of return to work coordi-
nation services) to the list of what must be included in an exist-
ing required notice to policyholders. The information is required
to be provided by the insurance carrier to increase awareness
of the carrier’s available service regarding injured employee re-
turn-to-work coordination. The amendments also include adding
documentation related to employee return-to-work coordination
services to an existing list of information that investigators can
require be made available.
The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.
House Bill 2600, passed by the 77th Texas Legislature, 2001,
added Section 413.021 to the Texas Labor Code, which requires
insurance carriers to (with the agreement of a participating em-
ployer) provide employers with return-to-work coordination ser-
vices as necessary to facilitate an employee’s return to employ-
ment. Insurance carriers must notify employers of the availability
of return-to-work coordination services. In offering the services,
insurance carriers must target employers without return-to-work
programs and focus return-to-work efforts on workers who be-
gin to receive temporary income benefits. These services may
be offered by insurance carriers in conjunction with the accident
prevention services provided under Section 411.061. Texas La-
bor Code Section 413.021(b) provides examples of the types of
return-to-work services that can be provided.
The proposed change to §166.4 would add notification of re-
turn-to-work coordination services to the section title, to the no-
tification topics included in the written solicitation of comments
provided to each policyholder (subsection (c)(2)(E)), and to the
notice required on the declarations page or on the front of poli-
cies that are delivered or issued for delivery in Texas (subsec-
tion (c)(8)). In order to allow division inspectors to collect return-
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to-work documentation, proposed Section 166.6 would add re-
turn-to-work coordination services information to the list of types
of information that may be requested during agency inspections.
The gathering of return-to-work information during these inspec-
tions is not intended to prescribe the organization of return-to-
work functions within the structure of the entity being inspected.
Rather, the agency would be taking advantage of this on-site in-
spection as an opportunity to gather documentation and verify
that return-to-work coordination services are being offered. This
constitutes the most efficient use of limited agency resources.
Mr. William DeCabooter, Director of the Workers’ Health and
Safety Division, has determined that for the first five-year period
the proposed rule is in effect there will be no fiscal implications for
state or local governments as a result of enforcing or administer-
ing the rule because the additional information will be provided
to the agency within an existing process and is therefore not ex-
pected to require additional staff. Local government and state
government as covered regulated entities will be impacted in the
same manner as described later in this preamble for persons re-
quired to comply with the rule as proposed.
Mr. DeCabooter has also determined that for each year of the
first five years the rule as proposed is in effect the public bene-
fits anticipated as a result of enforcing the rule will be increased
interaction between the insurance carrier and employer to facil-
itate the injured employee’s return to employment. This should,
in turn, result in better return-to-work services provided to in-
jured employees. Improving return-to-work statistics in Texas
would be a benefit to all system participants. Injured employ-
ees will benefit from staying at work and appropriate early return
to work. Studies show that injured employees who return to em-
ployment as soon as possible, experience better physical, men-
tal, and emotional health and have a better quality of life. Em-
ployers should benefit from reduced premiums based on earlier
return to work of injured employees, which will impact income
benefits.
There will be no anticipated significant economic costs to
persons who are required to comply with the rule as proposed
(minimal incidental costs may be associated with any necessary
changes to carrier forms and procedures).
There will be no adverse economic impact on small businesses
or micro-businesses. There will be no difference in the cost of
compliance for small businesses and micro-businesses as com-
pared to large businesses.
Comments on the proposal must be received by 5:00 p.m., March
7, 2005. You may comment via the Internet by accessing the
commission’s website at www.twcc.state.tx.us and then clicking
on "Rules" at the top of the page and then clicking on "Proposed
Rules for Comment." This medium for commenting will help you
organize your comments by rule chapter. You may also comment
by emailing your comments to RuleComments@twcc.state.tx.us
or by mailing or delivering your comments to Linda Velasquez,
Legal Services, Mailstop #4-D, Texas Workers’ Compensation
Commission, 7551 Metro Center Drive, Suite 100, Austin, Texas
78744-1609.
Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.
Based upon various considerations, including comments
received and the staff’s or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
rule as proposed, in whole or in part, may wish to comment to
that effect.
A public hearing on this proposal will be held on February 17,
2005 at the Austin central office of the commission (7551 Metro
Center Drive, Suite 100, Austin, Texas 78744-1609). Those per-
sons interested in attending the public hearing should contact the
commission’s Office of Executive Communication at (512) 804-
4430 to confirm the date, time, and location of the public hearing
for this proposal. The public hearing schedule will also be avail-
able on the commission’s website at www.twcc.state.tx.us.
The amendment is proposed under Texas Labor Code §413.021
(as amended), Texas Labor Code, §402.061, which authorizes
the commission to adopt rules necessary to administer the Act,
the Texas Labor Code, §411.061, which requires an insurance
company to provide accident prevention services, and Texas La-
bor Code §411.063-.068, which requires an insurance company
to provide qualified accident prevention services, set certain
specifications for the program, require an insurance company to
annually submit information to the commission, require biennial
inspections by the division, and provide for an administrative
penalty for violation of the requirements.
No other code, statute, or article is affected by this rule action.
§166.4. Required Accident Prevention Services and Notification of
Return-to-Work Coordination Services.
(a) An insurance company writing workers’ compensation in-
surance in Texas shall maintain or provide accident prevention facil-
ities and services and shall have them inspected by the division. An
insurance company writing only excess or reinsurance is not required
to maintain or provide such facilities or services.
(b) An insurance company shall provide accident prevention
services to policyholders at no additional charge.
(c) An accident prevention service program as required by the
Texas Labor Code, §411.061, shall provide, at a minimum:
(1) an evaluation of the policyholder’s need for accident
prevention services every 12 months based on the following criteria:
(A) hazard, including classification by hazard group,
probability of serious or catastrophic type accidents, probability of fre-
quent accidents, and probability of occupational illness or disease;
(B) experience, including loss ratio, experience modi-
fiers, frequency rate, and severity rate, and
(C) size, including total number of employees, number
of locations per policyholder business and number of employees per
location.
(2) service in accordance with the following requirements:
(A) provide services requested by policyholders within
15 days of the date services were first requested, if appropriate services
can be provided from the insurance company offices and within 30 days
of the date of first request, if the services require an on-site visit. Ser-
vices may be provided at a later time if circumstances require and the
time is agreed upon by the policyholder.
(B) an on-site visit, or provision of other appropriate
services, on a periodic basis and at least every 12 months to each poli-
cyholder with:
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(i) a premium of less than $25,000 and a loss ratio
greater than 100%; or
(ii) a premium of $25,000 or more;
(C) a mandatory on-site visit on a periodic basis and at
least every 12 months to each policyholder with:
(i) a premium of $25,000 or more and a loss ratio
greater than 100%; or
(ii) a premium between $5,000 and $24,999, inclu-
sive, and a loss ratio greater than 250%;
(D) a visit to the insured within three working days of
notification and/or knowledge of a fatality. If the fatality occurred out-
side of Texas or was the result of an accident on a common carrier, no
visit is required; and
(E) written solicitation of comments from each policy-
holder, at least every 12 months, to determine the need for safety infor-
mation or assistance. Such letter shall specifically explain that accident
prevention services, including surveys, recommendations, training pro-
grams, consultations, analysis of accident causes, industrial hygiene
and industrial health services are available at no additional charge and
shall be provided upon request directly to the policyholder. This re-
quirement is in addition to the requirements in paragraph (8) of this
subsection. The letter shall also include the insurance carrier’s notifi-
cation to the employer of the availability of return-to-work coordination
services;
(3) a sufficient number of qualified personnel performing
the duties of field safety representative to provide service at the fre-
quency required in paragraph (2) of this subsection;
(4) written procedures for:
(A) determining the appropriate accident prevention
services to be provided to a policyholder;
(B) the time frame and manner in which the services
identified under paragraph (2) of this subsection will be delivered to a
policyholder;
(C) providing safety training to policyholders and pro-
viding promotional and course materials that are available for each
safety training program; and
(D) providing written reports to the insurance company
and the policyholders which identify hazardous conditions and work
practices on the policyholder’s premises;
(5) written records, reports, and evidence of all accident
prevention services provided to each policyholder;
(6) written notification at least every 12 months to each pol-
icyholder of actual claims experience;
(7) written documentation of loss analysis at least every 12
months to each policyholder with:
(A) a premium of $25,000 or more; or
(B) a premium between $5,000 and $24,999, inclusive,
and a loss ratio of greater than 250%;
(8) evidence that each workers’ compensation insurance
policy delivered or issued for delivery in Texas contains the following
notice on the declarations page or on the front of the policy in at least
10-point bold type: "(Name of company) is required by law to provide
its policyholders with certain accident prevention services as required
by the Texas Labor Code, §411.066, at no additional charge and re-
turn-to-work coordination services as required by Texas Labor Code
§413.021. If you would like more information, call (insurance com-
pany’s loss control division or provider’s telephone number). If you
have any questions about this requirement, call the Division of Work-
ers’ Health and Safety, Texas Workers’ Compensation Commission at
1-800-687-7080 [452-9595]."; and
(9) annual reports as required by §166.3 of this title (relat-
ing to Annual Report to the Commission).
§166.6. Exchange of Information for the Inspection.
(a) Pre-Inspection Exchange of Information.
(1) At least 45 days prior to the date set for inspection, the
insurance company shall provide the division with:
(A) a list of policyholder accounts by policyholder
name, policy number, effective date or expiration date of policy,
written premium before any adjustments, including deductibles or
discounts, and Texas locations. The list shall be taken from the
insurance company’s most current records, separated by affiliated
companies, arranged in descending order by premium, and include
all policies which had been in effect or have been written since the
policyholder list was prepared for the last inspection of the insurance
company’s accident prevention services by the division; and
(B) a list of the name, location, status (whether em-
ployee or contractor), and proof of qualifications as set forth in the
Texas Labor Code §411.062 and §166.8 of this title (relating to Quali-
fication of Field Safety Representatives) of each person acting as a field
safety representative for the insurance company.
(2) Within ten days of receipt of the list, the division shall
select the specific accounts to be evaluated and notify the insurance
company of those accounts. The list of policyholder accounts will be
kept confidential to the extent permitted by law. The division shall
return the list to the insurance company at the time of the inspection.
(3) At least 35 days prior to the date set for inspection, the
insurance company shall provide the division with the completed Ac-
cident Prevention Services Questionnaire provided by the commission.
The questionnaire shall have been completed and signed by an individ-
ual authorized by the insurance company to be responsible and whose
signature has been notarized on the questionnaire form.
(4) For each account selected by the division, the insurance
company shall prepare an accident prevention services worksheet on
the form prescribed by the commission.
(5) At least five days prior to the date of the inspection,
the insurance company shall file the completed worksheets with the
division.
(b) Information to be made available at the inspection.
(1) The insurance company shall make available the fol-
lowing information, as of the date of the last inspection or start of writ-
ing workers’ compensation coverage, whichever is later, at the time and
site of the inspection:
(A) the loss control files corresponding to the requested
worksheets;
(B) evidence that the policyholder has been provided
the notice required by this chapter and any other material used to notify
policyholders of the accident prevention services;
(C) a copy of all accident prevention services proce-
dures;
(D) a copy of loss runs for each selected account that
will include:
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(i) number of injuries;
(ii) accident or illness types;
(iii) body parts involved;
(iv) injury causes; and
(v) fatalities;
(E) if continuing education or training are required by
the commission, a record of any training received by the field safety
representatives since the previous inspection;
(F) a sample of policyholder training materials, audio-
visual aids, and training programs; and
(G) other information requested by the inspector which
is necessary to complete the inspection.
(2) The insurance company shall also provide the informa-
tion required by subsection (a) of this section which is not already in
the possession of the division.
(3) Upon request from the division inspector, the insurance
company shall provide copies of documents requested, accompanied
by a notarized Business Record Affidavit. Information which may be
requested shall be limited to records of surveys, consultations, recom-
mendations, training provided, training materials available, loss runs
and loss analyses, industrial health and hygiene services, accident pre-
vention procedures and field safety representative qualifications. In
addition, upon request from the division inspector, the insurance com-
pany shall provide return-to-work coordination services information.
The Business Record Affidavit form shall be provided by the inspector
and shall be completed and signed by an individual authorized by the
insurance company.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 10. TEXAS WATER
DEVELOPMENT BOARD
CHAPTER 371. DRINKING WATER STATE
REVOLVING FUND
The Texas Water Development Board (the board) proposes
the repeal of existing §371.4 and proposes amendments to
§§371.14, 371.22, 371.24, and 371.51, concerning the Drinking
Water State Revolving Fund.
The board proposes the repeal of §371.4, Date of Applicability
of Rules, relating to the term of the applicability of the rules. As
currently written, §371.4 applies the provisions of this chapter
to financial assistance applications received during federal fiscal
years 1997 through 2003. At the time of adoption of this section,
it was not anticipated that the board would continue to receive
federal funds under this program. The board proposes to repeal
this section so that these rules will continue to apply to all appli-
cations received under this program.
The board proposes to delete §371.14(a)(3). This paragraph
currently authorizes the board to make expenditures in federal
fiscal years 1996 and 1997 to delineate and assess source water
protection projects and providing that such funds must be obli-
gated within four years of the rule adoption. The Texas Commis-
sion on Environmental Quality is the state agency responsible
for this activity and has reported successfully completing these
projects. Consequently, the board proposes the deletion of this
provision as appropriate.
The board proposes an amendment to §371.22, concerning Ad-
ministrative Cost Recovery to clarify that the administrative cost
recovery fee is a non-fundable fee which is based on the amount
of the loan at the time of closing. Though the existing language
has been interpreted and applied by the board in this manner,
this amendment is proposed in order to insure that loan recipi-
ents fully appreciate the nature of the fee payment.
The board proposes to amend §371.24(b)(7) concerning the
determination of an area that is eligible for Loan Subsidies
under the Disadvantaged Community Program. Currently, this
paragraph calculates the adjusted median household income
specifically using 1990 income data and requiring that such
data be adjusted using the 1990 Texas Consumer Price Index.
The board proposes to amend this paragraph to provide that the
median household income may be determined from the most
recent United States Census data and that it will be adjusted
using the most recent Texas Consumer Price Index.
The board proposes to amend §371.24(d) concerning additional
project costs in excess of the project costs identified in the in-
tended use plan. Currently, this subsection provides that project
costs in excess of the project costs identified on the intended use
plan will be provided through the Water Supply Account of the
Texas Water Development Fund. With the creation of the Texas
Water Development Fund II, the reference to the Water Supply
Account is no longer appropriate. This subsection is amended
to reflect this change.
The board proposes to amend §371.51(c) concerning the com-
mitment date of a loan made by the board. Currently, the intent
of the rule is to identify a date certain by which time the applicant
must close the loan with the board. This subsection, however, is
entitled "Commitment Date" which is misleading since the sub-
section does not address the date on which the commitment is
made by the board but rather the date by which the loan must
be closed. The title of the subsection is therefore amended to
be "Closing Date." Further, as currently written, the subsection
requires that the closing date must occur 24 months from the
day in the month of the board meeting at which the commitment
was made. As applied, the applicant must close the loan or re-
quest an extension of the closing date before that day in the 24th
month. If the board schedules its meeting on a day later in that
24th month, the applicant is effectively limited to closing the loan
or requesting a time extension within 23 months rather than the
intended 24 months. The board did not intend this result and
does not make a similar requirement for its other programs. The
board proposes to amend §371.51(c) so that the closing date
must occur on any day within the 24th calendar month following
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the date that the board made the commitment. The intent of this
proposed amendment is that, as an example, if the board makes
a commitment on April 15, 2005, the applicant must close the
loan on any day in April 2007 or must request and obtain an ex-
tension of the closing date from the board at the board’s meeting
in April 2007. In this manner, the applicant receives the benefit
of the full 24 calendar months in which to act on the commit-
ment and makes this program consistent with the board’s other
programs relative to the closing date requirement. The board
proposes to further amend this subsection by deleting the lan-
guage relating to extending the time to close the loan so that it
can be placed in a new subsection. The board proposes this
amendment in order to improve the clarity of the respective re-
quirements.
The board proposes a new subsection (d) to §371.51, relating
to the extension of the closing date. As currently written, sub-
section (c) refers to extending the commitment date. However,
since the commitment date is the date of the original board ac-
tion, there is no action that can occur that can extend that date.
The intention of the current provision, rather, is to extend the
date by which the closing must occur. Further, as currently con-
figured, two distinct requirements are combined in one sentence:
the requirement to close the loan and the method to extend the
closing date. This combination unnecessarily convolutes these
requirements, which creates unnecessary ambiguity. By creat-
ing a proposed new subsection, the two distinct requirements are
separated in order to clarify the respective requirements. Ad-
ditionally, the proposed new subsection (d) now specifies that
a request to extend the closing date must be submitted by the
applicant in writing and identify a reasonable basis for the ex-
tension. These requirements are included because the board
believes that it is important to the effective operation of the pro-
gram to close these loans in a timely manner. Therefore, this
proposed new subsection requires that any request to extend a
closing should be submitted in writing and identify a justifiable
reason to move the closing date. Since the initial closing date
is set by the board in this rule and because of the importance
of closing loans to the effective operation of the program, this
proposed new subsection also requires that the board approve
any extension to the closing date. It is the intent of the proposed
new subsection that the board will determine whether the basis
to extend as identified by the applicant is reasonable in order for
the extension to be approved.
Melanie Callahan, Director of Fiscal Services, has determined
that for the first five-year period the repeal and amendments are
in effect there will not be fiscal implications on state and local
government as a result of enforcement and administration of the
repeal and amended sections.
Ms. Callahan has also determined that for the first five years the
repeal and amendments, as proposed, are in effect the public
benefit anticipated as a result of enforcing the proposed repeal
and amended sections will be to have more streamlined and eas-
ily understandable rules. Ms. Callahan has determined there
will not be economic costs to small businesses or individuals re-
quired to comply with the repeal and amendments as proposed.
Comments on the proposal will be accepted for 30 days follow-
ing publication and may be submitted to Jonathan Steinberg,
Deputy Counsel, Texas Water Development Board, P.O. Box
13231, Austin, Texas 78711-3231, by e-mail to jonathan.stein-




(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Water Development Board or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the authority of the Texas Water
Code §6.101 and §15.605 which provide the Texas Water De-
velopment Board with the authority to adopt rules necessary to
carry out the powers and duties in the Water Code and other
laws of the State including specifically the SRF program.
The statutory provision affected by the proposed repeal is Texas
Water Code, Chapter 15, Subchapter J.
§371.4. Date of Applicability of Rules.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Water Development Board
Proposed date of adoption: March 9, 2005
For further information, please call: (512) 475-2052
♦ ♦ ♦
SUBCHAPTER B. PROGRAM REQUIRE-
MENTS
31 TAC §§371.14, 371.22, 371.24
The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State including specifically the SRF program.
The statutory provisions affected by the proposed amendments
are Texas Water Code, Chapter 15, Subchapter J.
§371.14. Other Authorized Activities.
(a) In General. In addition to projects funded under §371.13
of this title (relating to Projects Eligible for Assistance) the board may
take each of the following actions.
(1) - (2) (No change.)
[(3) Make expenditures from the capitalization grant of the
State for fiscal years 1996 and 1997 to delineate and assess source water
protection areas in accordance with §1453, except that funds set aside
for such expenditure shall be obligated within four fiscal years.]
(3) [(4)] Make expenditure from the fund for the estab-
lishment and implementation of wellhead protection programs under
§1428.
(b) (No change.)
§371.22. Administrative Cost Recovery.
(a) - (b) (No change.)
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(c) Loan Origination Charge. A loan origination charge will be
assessed of 2.25% of the DWSRF loan amount, excluding the amount
of the origination charge. The loan origination charge is a one-time
non-refundable charge that is due and payable at the time of loan clos-
ing. The loan origination charge may be financed as a part of the
DWSRF loan.
(d) - (g) (No change.)
§371.24. Disadvantaged Community Program through Loan Subsi-
dies.
(a) (No change.)
(b) Definition of Disadvantaged Community.
(1) - (6) (No change.)
(7) The adjusted median household income is calculated as
the [1990] annual median household income identified in the most re-
cent U.S. Census from the closest applicable census tract multiplied by
the current Texas Consumer Price Index divided by the most recent de-
cennial [1990] Texas Consumer Price Index. The adjusted median in-
come may also be calculated using data from a survey approved by the
executive administrator of a statistically acceptable sampling of cus-
tomers in the service area completed within the last 12 months. The
necessary information will be provided by the board to the applicant
during the solicitation process.
(8) (No change.)
(c) (No change.)
(d) Additional Project Costs. If the actual cost of a project
funded under this section exceeds the estimated cost of the project
as listed on the intended use plan, the additional cost will be funded
through the [Water Supply Account of the] Texas Water Development
Funds [Fund] and interest rates for the additional cost will be set ac-
cording to the provisions of §363.33 of this title (relating to Interest
Rates for Loans and Purchase of Board’s interest in State Participation
Projects).
(e) - (g) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Water Development Board
Proposed date of adoption: March 9, 2005
For further information, please call: (512) 475-2052
♦ ♦ ♦
SUBCHAPTER D. BOARD ACTION ON
APPLICATION
31 TAC §371.51
The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State including specifically the SRF program.
The statutory provisions affected by the proposed amendments
are Texas Water Code, Chapter 15, Subchapter J.
§371.51. Formal Action by the Board.
(a) - (b) (No change.)
(c) Closing [Commitment] date. If the board approves an ap-
plication for assistance under this chapter, the applicant must close the
loan within 24 calendar months after the month in which the board ap-
proved the application. [Applicants for funds under this chapter must
close their loans within 24 months of the date the board commits funds,
unless they request of the board and receive an extension of the com-
mitment date.]
(d) Extension of closing date. A closing date may be extended
if:
(1) the applicant submits a written request to extend the
closing date identifying a new closing date and a reasonable basis to
extend the closing date; and
(2) the board approves an extended closing date by resolu-
tion.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Water Development Board
Proposed date of adoption: March 9, 2005
For further information, please call: (512) 475-2052
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS
CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER J. PETROLEUM PRODUCTS
DELIVERY FEE
34 TAC §3.151
The Comptroller of Public Accounts proposes an amendment to
§3.151, concerning imposition, collection, and bonds or other
security of the fee. The change is necessary to reflect current
comptroller policy providing that the fee not be assessed on pe-
troleum products withdrawn from a bulk facility and exported from
this state or delivered into the fuel supply tanks of vessels or
boats, provided that the fuel is not stored prior to export. An ad-
ditional change is necessary to reflect current comptroller policy
providing entities exempt from the fee the option of seeking a
refund from the permitted bulk facility from which the petroleum
products were withdrawn or seeking a refund directly from the
comptroller. A new subsection (k) is added, with the remaining
subsections renumbered.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
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be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding tax responsibilities. This rule is adopted under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528.
This amendment is proposed under Tax Code, §111.002 and
§111.0022, which provide the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administra-
tion and enforcement of the provisions of Tax Code, Title 2, and
taxes, fees, or other charges which the comptroller administers
under other law.
The amendment implements Water Code, §26.3574.
§3.151. Imposition, Collection, and Bonds or Other Security of the
Fee.
(a) The Texas Petroleum Products Delivery Fee is imposed,
collected, and paid to the state by operators of bulk facilities. The fee is
assessed when petroleum products are withdrawn from the bulk facility
and delivered into a cargo tank or barge or imported into this state in a
cargo tank or barge for delivery to another location for distribution or
sale. The fee is not assessed when the fuel is destined for delivery to
another bulk facility, an electrical generating plant, a common carrier
railroad for its exclusive use, or is to be exported from the state prior
to being placed into intermediate storage tanks.
(b) For the purposes of this section, withdrawals from a bulk
facility into a cargo tank or barge are not subject to the fee when the
entire withdrawal is delivered into the fuel supply tanks of vessels or
boats prior to being placed into intermediate storage tanks.
(c) The fee is collected by the operator of a bulk facility from
the person ordering the withdrawal. The fee is computed as follows:
(1) For each delivery into a cargo tank or barge having a
capacity of less than 2,500 gallons:
(A) $10 for each delivery made after August 31, 2003,
and before September 1, 2005;
(B) $5 for each delivery made after August 31, 2005,
and before September 1, 2006;
(C) $2 for each delivery made after August 31, 2006,
and before September 1, 2007;
(D) the fee is repealed effective September 1, 2007.
(2) For each delivery into a cargo tank or barge having a
capacity of 2,500 gallons or more but less than 5,000 gallons:
(A) $20 for each delivery made after August 31, 2003,
and before September 1, 2005;
(B) $10 for each delivery made after August 31, 2005,
and before September 1, 2006;
(C) $4 for each delivery made after August 31, 2006,
and before September 1, 2007;
(D) the fee is repealed effective September 1, 2007.
(3) For each delivery into a cargo tank or barge having a
capacity of 5,000 gallons or more but less than 8,000 gallons:
(A) $30 for each delivery made after August 31, 2003,
and before September 1, 2005;
(B) $15 for each delivery made after August 31, 2005,
and before September 1, 2006;
(C) $6 for each delivery made after August 31, 2006,
and before September 1, 2007;
(D) the fee is repealed effective September 1, 2007.
(4) For each delivery into a cargo tank or barge having a
capacity of 8,000 gallons or more but less than 10,000 gallons:
(A) $40 for each delivery made after August 31, 2003,
and before September 1, 2005;
(B) $20 for each delivery made after August 31, 2005,
and before September 1, 2006;
(C) $8 for each delivery made after August 31, 2006,
and before September 1, 2007;
(D) the fee is repealed effective September 1, 2007.
(5) For each increment of 5,000 gallons or any part thereof
delivered into a cargo tank or barge having a capacity of 10,000 gallons
or more:
(A) $20 for each delivery made after August 31, 2003,
and before September 1, 2005;
(B) $10 for each delivery made after August 31, 2005,
and before September 1, 2006;
(C) $4 for each delivery made after August 31, 2006,
and before September 1, 2007;
(D) the fee is repealed effective September 1, 2007.
(d) In determining the amount of fee due for motor gasoline,
other alcohol blended fuels, and aviation gasoline, each net temperature
corrected withdrawal of 7,000 gallons or more but less than 10,000
gallons shall be presumed to have been a delivery into a cargo tank
having a capacity of 8,000 gallons or more but less than 10,000 gallons
and the fee shall be collected as provided by subsection (c)(4) of this
section.
(e) In determining the amount of fee due on all withdrawals not
covered by subsection (d) of this section, it shall be presumed that the
capacity of the cargo tank or barge is equal to the total net temperature
corrected quantity of product withdrawn.
(f) For the purposes of this section, a bulk facility is a refin-
ery terminal or any other terminal or facility which receives petroleum
products by pipeline, rail, or barge, and delivers the products into a
cargo tank or barge.
(g) For the purposes of this section, the operator of a bulk fa-
cility is the person who first invoices petroleum products withdrawn
from the facility. An exchange statement is not considered an invoice.
(h) For the purposes of this section, an electrical generating
facility is a plant operated for the primary purpose of generating elec-
tricity for sale to consumers.
(i) Persons exempt from the petroleum products delivery fee,
including persons operating barges who make withdrawals from a per-
mitted bulk facility for delivery into the fuel supply tanks of vessels or
boats prior to intermediate storage, shall request in writing a letter of
exemption from the comptroller. The letter of exemption issued by the
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comptroller, or a copy, must be furnished to the seller each time pur-
chases exempt from the petroleum products delivery fee are made.
(j) If the person making the sale to the exempt purchaser does
not hold a petroleum products delivery fee permit, the purchaser must
also furnish to the seller a statement listing the date of purchase, number
of gallons purchased per delivery, and destination of the product. For
the seller to receive credit for exempt sales, this documentation must
be presented to the permitted bulk facility from which the product was
purchased.
(k) As an alternative to subsection (j) of this section, an exempt
purchaser may elect to seek refund directly from the comptroller. When
an exempt purchaser elects to use this option, the purchaser must use
this option with the vendor for all petroleum products purchased during
the refund claim period for which the fee has been paid. The exempt
purchaser must furnish to the comptroller:
(1) a letter declaring that the exempt purchaser did not pro-
vide the seller with a comptroller issued petroleum products delivery
fee exemption letter and will not seek a refund from the seller or bulk
facility from which the petroleum products were withdrawn;
(2) a copy of the comptroller issued petroleum products de-
livery fee exemption letter;
(3) documentation showing that the petroleum products de-
livery fee was paid; and
(4) any other information the comptroller deems necessary
to validate the refund.
(l) [(k)] The amount of the petroleum products delivery fee
must be listed as a separate item on the invoice or cargo manifest issued
by the person holding a permit to collect the fee upon the withdrawal
of product from a bulk facility.
(m) [(l)] Only persons who hold a petroleum products delivery
fee permit may charge and collect the fee on the basis of the bracket
system established in this section. No other persons selling fuel may
list the fee as a separate item on invoices or manifest except:
(1) when required to do so by another governmental
agency; or
(2) when an amount is clearly identified as reimbursement.
An amount collected as reimbursement may not exceed the amount of
fee actually paid by the person issuing the manifest or invoice.
(n) [(m)] The comptroller may require a bulk facility operator
to post a bond or other security to protect the revenues of the state.
(o) [(n)] When determining the security required of a bulk fa-
cility operator, the comptroller will take into consideration the amount
of fee that has or is expected to become due from the person, any past
history of the person as a distributor or supplier of fuel, and the neces-
sity to protect the state against the failure to pay the fee as it becomes
due.
(p) [(o)] The comptroller may require a bond equal to two
times the highest amount of fees that will accrue during a reporting pe-
riod. The minimum bond is $30,000. The maximum bond is $600,000
unless the comptroller believes there is undue risk of loss of fee rev-
enues, in which event he may require one or more bond or securities in
a total amount exceeding $600,000.
(q) [(p)] If the comptroller determines that a bulk facility op-
erator has for four consecutive years continuously complied with the
conditions of the bond or other security on file, the operator is entitled
on request to have the comptroller return, refund, or release the bond
or security. However, if the comptroller determines that the revenues
of the state would be jeopardized by the return, refund, or release of
the bond or security, the comptroller may elect not to return, refund, or
release the bond or security. The comptroller may reimpose a require-
ment of a bond or other security if necessary to protect the revenues of
the state.
(r) [(q)] A bond must be a continuing instrument, must consti-
tute a new and separate obligation in the penal sum named in the bond
for each calendar year or portion of a year while the bond is in force,
and must remain in effect until the surety on the bond is released and
discharged.
(s) [(r)] In lieu of filing a surety bond, an applicant for a permit
may substitute the following security:
(1) cash in the form of United States currency in an amount
equal to the required bond, to be deposited in the suspense account of
the state treasury;
(2) an assignment to the comptroller of a certificate of de-
posit in any bank or savings and loan association in Texas that is a
member of the FDIC in an amount equal to the bond amount required;
or
(3) an irrevocable letter of credit to the comptroller from
any bank or savings and loan association in Texas that is a member
of the FDIC in an amount of credit at least equal to the bond amount
required.
(t) [(s)] If the amount of an existing bond becomes insufficient
or a security becomes unsatisfactory or unacceptable, the comptroller
may require the filing of a new or of an additional bond or security.
(u) [(t)] No surety bond or other form of security may be re-
leased until it is determined by examination or audit that no fee, penalty,
or interest liability exists. The cash or securities shall be released within
60 days after the comptroller determines that no liability exists.
(v) [(u)] The comptroller may use the cash or certificate of de-
posit security to satisfy a final determination of delinquent liability or a
judgment secured in any action by this state to recover fees, cost, penal-
ties, and interest found to be due this state by a person in whose behalf
the cash or certificate security was deposited.
(w) [(v)] A surety on a bond furnished by a permittee shall be
released and discharged from liability to the state accruing on the bond
after the expiration of 30 days after the date on which the surety files
with the comptroller a written request to be released and discharged.
The request does not relieve, release, or discharge the surety from a
liability already accrued, or that accrues before the expiration of the
30-day period. Promptly after receipt of the request, the comptroller
shall notify the permittee who furnished the bond, and unless the per-
mittee, before the expiration date of the existing security, files with the
comptroller a satisfactory new bond or other security, the comptroller
shall cancel the permit.
(x) [(w)] The comptroller shall notify immediately the issuer
of a letter of credit of a final determination of the bulk facility oper-
ator’s delinquent liability or a judgment secured in any action by this
state to recover fees, cost, penalties, and interest found to be due this
state by a bulk facility operator in whose behalf the letter of credit was
issued. A letter of credit accepted as security shall contain a statement
that the issuer agrees to respond to the comptroller’s notice of liability
with amounts sufficient to satisfy the comptroller’s delinquency claim
against the bulk facility operator.
(y) [(x)] An examination or audit may be requested to obtain
release of the security when the permit holder relinquishes the permit
or desires to substitute one form of security for an existing one.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
SUBCHAPTER L. MOTOR FUEL TAX--PRIOR
TO JANUARY 1, 2004
34 TAC §3.182
The Comptroller of Public Accounts proposes an amendment
to §3.182, concerning motor fuel transporting documents The
change is necessary to reflect the correct reference to the Water
Code in subsection (c)(14).
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding tax responsibilities. This rule is adopted under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528.
This amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code, §153.004 and §153.227
§3.182. Motor Fuel Transporting Documents.
(a) This rule applies only to motor fuel transactions that take
place prior to January 1, 2004. Motor fuel transactions that occur on or
after January 1, 2004, will be governed by sections in Texas Adminis-
trative Code, Title 34, Part 1, Chapter 3, Subchapter S.
(b) Manifest requirements. The transportation of motor fuel
as cargo shall be recorded on a cargo manifest or shipping document
that is issued at the time the motor fuel is delivered into a cargo tank.
The manifest or shipping document shall accompany the cargo until
the motor fuel is resold or removed from the cargo tank, and shall be
retained for four years for audit purposes.
(c) Information required. The cargo manifest or shipping doc-
ument shall be issued in not less than duplicate and shall contain the
following information:
(1) the type of motor fuel being transported, and if dyed
diesel fuel is being transported, a notice that states "Dyed Diesel Fuel,
Nontaxable Use Only, Penalty for Taxable Use";
(2) the name and the federal employer identification num-
ber or social security number of the carrier. If the federal identification
number or social security number of the carrier is not printed on the
cargo manifest or shipping document, that information must be in the
records of the terminal or bulk plant operator and made available for
review when requested;
(3) the quantity of motor fuel in gross gallons;
(4) the temperature and quantity in temperature adjusted
gallons when the fuel is loaded at a terminal for export or import or
when the sale of gasoline or diesel fuel must comply with §3.190 of
this title (relating to Temperature Adjustment Conversion Table);
(5) the percentage of ethanol or methanol contained in the
motor fuel;
(6) the types and percentages of cosolvents contained in the
motor fuel, if methanol has been added;
(7) the date of loading or movement;
(8) the name and physical address or Terminal Code Num-
ber assigned by the United States Internal Revenue Service of the ter-
minal or bulk plant at which the cargo was loaded;
(9) the destination of the cargo;
(10) the name of the seller, consignor, or shipper;
(11) the name, federal employer identification number,
permit number if applicable, and physical address of the purchaser
or consignee (the federal identification number, permit number, and
physical address of the purchaser or consignee must be in the records
of the terminal or bulk plant operator and available for review if not
printed on the shipping document);
(12) the method of transportation:
(A) if by truck, the license or unit number;
(B) if by barge or boat, the name of the vessel;
(C) if by railway, the rail car number and initial;
(13) the name of the person responsible for payment of the
tax, if different from the permitted supplier or distributor. If this infor-
mation is not printed on the manifest or shipping document, it must be
in the records of the terminal operator and made available for review
when requested;
(14) the amount of delivery fee assessed under Water Code,
§26.3574[§27.3574]; and
(15) any other information the comptroller deems neces-
sary for the proper administration of Tax Code, Chapter 153.
(d) Waybills or bill of lading. If a carrier transports motor fuel
for which a waybill is required under the regulations of the Texas Rail-
road Commission, or a bill of lading is required under the regulations of
the United States Department of Transportation, or if other similar doc-
umentation is required by another regulatory agency, these documents
may be used in lieu of the manifest or shipping document prescribed in
this section, so long as the waybill, bill of lading, or similar document
lists the information described in subsection (c) of this section.
(e) Delivery of cargo manifest or shipping document. One
copy of the transporting document shall be delivered to the purchaser
at the time of fuel delivery, and the seller shall retain one copy. If a
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common carrier or contract carrier delivers the fuel, the carrier must
also retain one copy.
(1) If the cargo is being loaded at different locations, a no-
tation of the fuel loaded at each location must be made on the cargo
manifest, or a separate manifest that covers the fuel or blend material
loaded at each location must be issued.
(2) If the cargo is being off-loaded at various locations,
then at the time the off-loading is accomplished, a notation of the fuel
off-loaded shall be made on the required cargo manifest, or a customer
invoice that indicates the location and amount of motor fuel that has
been off-loaded at each place shall be prepared. If invoices are used
instead of notations on the manifest, the invoices must be attached or
cross referenced to the manifest for record purposes. The cargo mani-
fest or a copy of the customer invoice shall be retained with the trans-
porting vehicle until the motor fuel is removed from the cargo tank.
(3) A cargo manifest is not required on motor fuel that an
end user purchases on a signed statement and transports in the user’s
own cargo tank.
(4) If the delivery fee assessed under Water Code,
§26.3574, is not shown on the cargo manifest, it must be shown on
the invoice that covers the delivery, and be cross referenced to the
manifest for record purposes.
(f) Deliveries at different locations. Deliveries to the same pur-
chaser at different locations may be construed to be single deliveries
and qualify for temperature adjustment if the total of all deliveries to
that customer is 5,000 gallons or more, and if:
(1) the fuel off-loaded at different locations is the same
product type (gasoline or diesel fuel);
(2) the delivery is accomplished from the same cargo tank;
(3) proper notations are made on the cargo manifest or cus-
tomer invoices, or delivery tickets are prepared and kept with the cargo
manifest; and
(4) the off-loading occurs within a reasonable time that al-
lows for transit from one location to another.
(g) Separate deliveries. Deliveries from more than one cargo
tank are presumed to be separate deliveries. This presumption may be
overcome if:
(1) the seller is unable to make the requested delivery in a
single cargo tank;
(2) the delivery of all the requested fuel was completed
within a reasonable time (usually within 24 hours);
(3) the customer would have been able to accept the entire
amount requested at one time; and
(4) the customer has previously requested deliveries of
5,000 or more gallons of the type of requested fuel, or the customer
has changed business operations and now requires deliveries of 5,000
or more gallons of the type of requested fuel.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
SUBCHAPTER O. STATE SALES AND USE
TAX
34 TAC §3.286
The Comptroller of Public Accounts proposes an amendment
to §3.286, concerning seller’s and purchaser’s responsibilities.
The amendment incorporates recent statutory changes. House
Bill 2424, 78th Legislature, Regular Session, 2003, amended
Tax Code, §111.046, effective October 1, 2003, to allow the
comptroller to establish by rule a minimum age for a person to
be eligible for a permit or license to be issued by the comptrol-
ler. Subsection (c)(2) of the proposed section is being amended
to establish a minimum age of 18 for an individual to obtain a
sales and use tax permit unless the comptroller allows an excep-
tion. House Bill 109, 78th Legislature, 2003, amended Tax Code,
§151.406, effective January 1, 2004, to require retailers to report
the amount of sales tax refunded based on customs broker certi-
fications. The proposed section adds subsection (f)(7) requiring
retailers to file supplemental reports with their sales and use tax
returns showing the total amount of sales tax refunded for ex-
ports based on customs broker certifications.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as
a result of enforcing the rule will be in providing additional infor-
mation regarding tax responsibilities. This rule is adopted under
Tax Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code, Chapter 151.
§3.286. Seller’s and Purchaser’s Responsibilities (Tax Code,
§§111.0046, 151.008, 151.024, 151.051, 151.053, 151.054, 151.103,
151.107, 151.202, 151.203, 151.410, 151.703, 151.707).
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Engaged in business--A retailer is engaged in business
in Texas if the retailer:
(A) maintains, occupies, or uses, permanently or tem-
porarily, directly or indirectly, or through an agent, by whatever name
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called, an office, place of distribution, sales or sample room, warehouse
or storage place, or other place of business;
(B) has any representative, agent, salesperson, can-
vasser, or solicitor who operates in this state under the authority of the
seller to sell, deliver, or take orders for any taxable items;
(C) promotes a flea market, trade day, or other event
that involves sales of taxable items;
(D) uses independent salespersons in direct sales of tax-
able items;
(E) derives receipts from a rental or lease of tangible
personal property that is located in this state;
(F) allows a franchisee or licensee to operate under its
trade name if the franchisee or licensee is required to collect Texas sales
or use tax; or
(G) conducts business in this state through employees,
agents, or independent contractors.
(2) Place of business of the seller--For tax permit require-
ment purposes, the term means an established outlet, office, or loca-
tion that the seller, his agent, or employee operates for the purpose of
receipt of orders for taxable items. A warehouse, storage yard, or man-
ufacturing plant is not a "place of business of the seller" for tax permit
requirement purposes unless the seller receives three or more orders in
a calendar year at the warehouse, storage yard, or manufacturing plant.
(3) Seller--Every retailer, wholesaler, distributor, manufac-
turer, or any other person who sells, leases, rents, or transfers owner-
ship of taxable items for a consideration. A promoter of a flea market,
trade day, or other event that involves the sales of taxable items is a
seller and is responsible for the collection and remittance of the sales
tax that dealers, salespersons, or individuals collect at such events, un-
less the participants hold active sales tax permits that the comptroller
has issued. A direct sales organization that is engaged in business as
defined in paragraph (1)(D) of this subsection is a seller and is respon-
sible for the collection and remittance of the sales tax on all sales of
taxable items by the independent salespersons who sell the organiza-
tion’s product. Pawnbrokers, storagemen, mechanics, artisans, or oth-
ers who sell property to enforce a lien are also sellers. An auctioneer
who does not receive payment for the item sold, does not issue a bill
of sale or invoice to the purchaser of the item, and who does not issue
a check or other remittance to the owner of the item sold by the auc-
tioneer is not considered a seller responsible for the collection of the
tax. In this instance, it is the owner’s responsibility to collect and re-
mit the tax. Auctioneers should refer to §3.311 of this title (relating to
Auctioneers, Brokers, and Factors).
(b) Permits required.
(1) Each seller must apply to the comptroller and obtain a
tax permit for each place of business.
(2) Each out-of-state seller who is engaged in business in
this state must apply to the comptroller and obtain a tax permit. An
out-of-state seller who has been engaged in business in Texas continues
to be responsible for collection of Texas use tax on sales made into
Texas for 12 months after the seller ceases to be engaged in business in
Texas.
(3) Independent salespersons of direct sales organizations
are not required to hold sales tax permits to sell taxable items for di-
rect sales organizations. Direct sales organizations hold responsibility
to maintain Texas permits and collect Texas tax on all sales of taxable
items by their independent salespersons. See subsection (d)(6) of this
section for collection and remittance of tax by direct sales organiza-
tions.
(4) A person who engages in business in this state as a seller
of tangible personal property or taxable services without a tax permit
required by Tax Code, Chapter 151, commits a criminal offense. Each
day that a person operates a business without a permit is a separate
offense. See §3.305 of this title (relating to Criminal Offenses and
Penalties).
(c) To obtain a permit.
(1) A person must complete an application that the comp-
troller furnishes and must return that application to the comptroller,
together with bond or other security that may be required by §3.327 of
this title (relating to Taxpayer’s Bond or Other Security). A separate
permit under the same account is issued to the applicant for each place
of business. The permit is issued without charge.
(2) Each legal entity (corporation, partnership, sole propri-
etor, etc.) must apply for its own permit. An individual or sole propri-
etor must be at least 18 years of age unless the comptroller allows an
exception from the age requirement. The permit cannot be transferred
from one owner to another. The permit is valid only for the person
to whom it was issued and for the transaction of business only at the
address that is shown on the permit. If a person operates two or more
types of business at the same location, then only one permit is required.
(3) The permit must be conspicuously displayed at the
place of business for which it is issued. A permit holder that has
traveling salesmen who operate from one central office needs only one
permit, which must be displayed at the central office.
(4) All permits of the seller will have the same taxpayer
number; however, each business location will have a different outlet
number. The outlet numbers assigned may not necessarily correspond
to the number of business locations owned by a taxpayer.
(d) Collection and remittance of the tax.
(1) Each seller must collect the tax on each separate retail
sale in accordance with the statutory bracket system in [the]Tax Code,
§151.053. Copies of the bracket system should be displayed in each
place of business so both the seller and the customers may easily use
them. The tax is a debt of the purchaser to the seller until collected. A
seller who is a printer should see paragraph (7) of this subsection for
an exception to the collection requirement.
(2) The sales tax applies to each total sale, not to each item
of each sale. For example, if two items are purchased at the same time
and each item is sold for $.07, then the seller must collect the tax on
the total sum of $.14. Tax must be reported and remitted to the comp-
troller as provided by [the]Tax Code, §151.410. When tax is collected
properly under the bracket system, the seller is not required to remit
any amount that is collected in excess of the tax due. Conversely, when
the tax collected under the bracket system is less than the tax due on
the seller’s total receipts, the seller is required to remit tax on the total
receipts even though the seller did not collect tax from customers.
(3) The amount of the sales tax must be separately stated
on the bill, contract, or invoice to the customer or there must be a writ-
ten statement to the customer that the stated price includes sales or use
taxes. Contracts, bills, or invoices that merely state that "all taxes" are
included are not specific enough to relieve either party to the transac-
tion of its sales and use tax responsibilities. The total amount that is
shown on such documents is presumed to be the taxable item’s sales
price, without tax included. The seller or customer may overcome the
presumption by using the seller’s records to show that tax was included
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in the sales price. Out-of-state sellers must identify the tax as Texas
sales or use tax.
(4) A seller who advertises or holds out to the public that
the seller will assume, absorb, or refund any portion of the tax, or that
the seller will not add the tax to the sales price of taxable items commits
a criminal offense. See §3.305 of this title.
(5) The practice of rounding off the amount of tax that is
due on the sale of a taxable item is prohibited. Tax must be added to
the sales price according to the statutory bracket system.
(6) Direct sales organizations must collect and remit tax
from independent salespersons as follows.
(A) If an independent salesperson purchases a taxable
item from a direct sales organization after the customer’s order has
been taken, then the direct sales organization must collect and remit
sales tax on the actual sales price of the taxable item.
(B) If an independent salesperson purchases a taxable
item before the customer’s order is taken, then the direct sales organi-
zation must collect and remit the tax from the salesperson based on the
suggested retail sales price of the taxable item.
(C) Taxable items that are sold to an independent sales-
person for the salesperson’s use are taxed based on the actual price for
which the item was sold to the salesperson at the tax rate that was in
effect for the salesperson’s location.
(7) A printer is a seller of printed materials and is required
to collect tax on sales. However, a printer who is engaged in business
in Texas is not required to collect tax if:
(A) the printed materials are produced by a web offset
or rotogravure printing process;
(B) the printer delivers those materials to a fulfillment
house or to the United States Postal Service for distribution to third
parties who are located both in Texas and outside of Texas; and
(C) the purchaser issues an exemption certificate that
contains the statement that the printed materials are for multistate use
and the purchaser agrees to pay to Texas all taxes that are or may be-
come due to the state on the taxable items that are purchased under the
exemption certificate. See subsection (f)(4) of this section for addi-
tional reporting requirements.
(e) Payment of the tax.
(1) Each seller, or purchaser who owes tax that was not
collected by a seller, must remit tax on all receipts from the sales or
purchases of taxable items less any applicable deductions. On or before
the 20th day of the month following each reporting period, each person
who is subject to the tax shall file a consolidated return together with
the tax payment for all businesses that operate under the same taxpayer
number. Reports and payments that are due on Saturdays, Sundays, or
legal holidays may be submitted on the next business day.
(2) The returns must be signed by the person who is re-
quired to file the report or by the person’s duly authorized agent, but
need not be verified by oath.
(3) The returns must be filed on forms that the comptroller
prescribes. The fact that the seller or purchaser does not receive the
correct forms from the comptroller does not relieve the seller or pur-
chaser of the responsibility to file a return and to pay the required tax.
(4) A seller or a purchaser who owes tax that was not col-
lected by a seller, who remitted $100,000 or more in sales and use tax
to the comptroller during the preceding state fiscal year (September 1
through August 31) must file returns and transfer payments electroni-
cally as provided by Tax Code, §111.0625 and §111.0626. For further
information about electronic filing of returns and payment of tax, see
§3.9 of this title (relating to Electronic Filing of Returns and Reports;
Electronic Transfer of Certain Payments by Certain Taxpayers).
(5) A non-permitted purchaser who owes sales or use tax
that was not collected by a seller must remit the tax to the comptroller
on or before the 20th of the month following the month in which the
taxable event occurs.
(f) Reporting period.
(1) Sellers, and purchasers who owe tax that was not col-
lected by sellers, who have less than $1,500 in state tax per quarter to
report may file returns quarterly. The quarterly reporting periods end
on March 31, June 30, September 30, and December 31. The returns
must be filed on or before the 20th day of the month following the pe-
riod ending date.
(2) Sellers, and purchasers who owe tax that was not col-
lected by sellers, who have less than $1,000 state tax to report during
a calendar year may file yearly returns upon authorization from the
comptroller.
(A) Authorization to file returns on a yearly basis is
conditioned upon the correct and timely filing of prior returns.
(B) Authorization to file returns on a yearly basis will
be denied if a taxpayer’s liability exceeded $1,000 in the prior calendar
year.
(C) A taxpayer who files on a yearly basis without au-
thorization is liable for applicable penalty and interest on any previ-
ously unreported quarter.
(D) Authority to file on a yearly basis is automatically
revoked if a taxpayer’s state sales and use tax liability is greater than
$1,000 during a calendar year. The taxpayer must file a return for that
month or quarter, depending on the amount, in which the tax remittance
or liability is greater than $1,000. On that report, the taxpayer must
report all taxes that are collected and all accrued liability for the year,
and must file monthly or quarterly, as appropriate, so long as the yearly
tax liability is greater than $1,000.
(E) Once each year, the comptroller reviews all ac-
counts to confirm yearly filing status and to authorize permit holders
who meet the filing requirements to file yearly returns.
(F) Yearly filers must report on a calendar year basis.
The return and payment are due on or before January 20 of the next
calendar year.
(3) Sellers, and purchasers who owe tax that was not col-
lected by sellers, who have $1,500 or more in state tax per quarter to
report must file monthly returns except for sellers who prepay the tax.
(4) A printer who is not required to collect tax on the sale
of printed materials because the transaction meets the requirements of
subsection (d)(7) of this section must file a quarterly special use tax
report with the comptroller on or before the last day of the month fol-
lowing the quarter. The special use tax report must contain the name
and address of each purchaser with the sales price and date of each sale.
The printer is still required to file sales and use tax returns to report and
remit taxes that the printer collected from purchasers on transactions
that do not meet the requirements of subsection (d)(7) of this section.
(5) Each taxpayer who is required to file a city, county, spe-
cial purpose district (SPD), or metropolitan transit authority/city transit
department (MTA/CTD) sales and use tax return must file the return at
the same time that the state sales and use tax return is filed.
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(6) State agencies. State agencies that deposit taxes di-
rectly with the comptroller’s office according to Accounting Policy
Statement Number 8 are not required to file a separate tax return. A
fully completed deposit request voucher is deemed to be the return filed
by these agencies. Paragraphs (1)-(3) of this subsection do not apply
to these state agencies. Taxes must be deposited with the comptroller’s
office within the time period otherwise specified by law for deposit of
state funds.
(7) Retailers must report the total amount of sales tax re-
funded for sale of merchandise exported beyond the territorial limits
of the United States and documented by licensed customs broker cer-
tifications under Tax Code §151.307(b)(2). Retailers who refund tax
on exports based on customs broker certifications must file the supple-
mental report on a form prescribed by the comptroller. Retailers file
the supplemental reports at the same time and for the same reporting
period as the retailer’s state sales and use tax return.
(g) Filing the return; prepaying the tax; discounts; penalties.
(1) The comptroller makes forms available to all persons
who are required to file returns. The failure of the taxpayer to obtain
the forms does not relieve that taxpayer from the requirement to file and
remit the tax timely. Each taxpayer may claim a discount for timely fil-
ing and payment as reimbursement for the expense of collection of the
tax. The discount is equal to 0.5% of the amount of tax due. Certain
sellers and purchasers are required to file returns and pay tax electron-
ically, as provided in subsection (e)(4) of this section.
(2) The return for each reporting period must reflect the
total sales, taxable sales, and taxable purchases for each outlet. The
0.5% discount for timely filing and payment may be claimed on the
return for each reporting period and computed on the amount timely
reported and paid with that return.
(3) Prepayments may be made by taxpayers who file
monthly or quarterly returns. The amount of the prepayment must be
a reasonable estimate of the state and local tax liability for the entire
reporting period. "Reasonable estimate" means at least 90% of the
total amount due or an amount equal to the actual net tax liability due
and paid for the same reporting period of the immediately preceding
year.
(A) A taxpayer who makes a timely prepayment based
upon a reasonable estimate of tax liability may retain an additional dis-
count of 1.25% of the amount due.
(B) The monthly prepayment is due on or before the
15th day of the month for which the prepayment is made
(C) The quarterly prepayment is due on or before the
15th day of the second month of the quarter for which the tax is due.
(D) On or before the 20th day of the month that follows
the quarter or month for which a prepayment was made, the taxpayer
must file a return showing the actual liability and remit any amount due
in excess of the prepayment. If there is an additional amount due, the
taxpayer may retain the 0.5% reimbursement provided that both the re-
turn and the additional amount due are timely filed. If the prepayment
exceeded the actual liability, the taxpayer will be mailed an overpay-
ment notice or refund warrant.
(4) Remittances that are less than a reasonable estimate as
required by paragraph (3) of this subsection are not regarded as pre-
payments. The 1.25% discount will not be allowed. If the taxpayer
owes more than $1,500 in a calendar quarter, the taxpayer is regarded
as a monthly filer. All monthly reports that are not filed because of the
invalid prepayment are subject to late filing penalty and interest.
(5) If a taxpayer does not file a return together with pay-
ment on or before the due date, the taxpayer forfeits all discounts and
incurs a mandatory 5.0% penalty. After the first 30 days delinquency,
an additional mandatory penalty of 5.0% is assessed against the tax-
payer, and after the first 60 days delinquency, interest begins to accrue
at the prime rate, as published in the Wall Street Journal on the first
business day of each calendar year, plus 1.0%. For taxes that are due
on or before December 31, 1999, interest is assessed at the rate of 12%
annually.
(6) Permit holders are required to file sales and use tax re-
turns. A permit holder must file a sales and use tax return even if the
permit holder has no sales or tax to report for the reporting period. A
person who has failed to file timely reports on two or more previous
occasions must pay an additional penalty of $50 for each subsequent
report that is not filed timely. The penalty is due regardless of whether
the person subsequently files the report or whether no taxes are due for
the reporting period.
(h) Records required.
(1) Records must be kept for four years, unless the comp-
troller authorizes in writing a shorter retention period. Exemption and
resale certificates must be kept for four years following the completion
of the last sale covered by the certificate. See §3.281 of this title (re-
lating to Records Required; Information Required) and §3.282 of this
title (relating to Auditing Taxpayer Records).
(2) The comptroller or an authorized representative has the
right to examine, copy, and photograph any records or equipment of
any person who is liable for the tax in order to verify the accuracy of
any return or to determine the tax liability in the event that no return is
filed.
(3) A person who intentionally or knowingly conceals, de-
stroys, makes a false entry in, or fails to make an entry in, records that
are required to be made or kept under Tax Code, Chapter 151, commits
a criminal offense. See §3.305 of this title.
(i) Resale and exemption certificates.
(1) Any person who sells taxable items in this state must
collect sales and use tax on taxable items that are sold unless a valid
and properly completed resale certificate, exemption certificate, direct
payment exemption certificate, or maquiladora exemption certificate is
received from the purchaser. Simply having permit numbers on file
without properly completed certificates does not relieve the seller from
the responsibility for collecting tax.
(2) A seller may accept a resale certificate only from a pur-
chaser who is in the business of reselling the taxable items within the
geographical limits of the United States of America, its territories and
possessions, or in the United Mexican States. See §3.285 of this title
(relating to Resale Certificate; Sales for Resale). To be valid, the resale
certificate must show the 11-digit number from the purchaser’s Texas
tax permit or the out-of-state registration number of the out- of-state
purchaser. A Mexican retailer who claims a resale exemption must
show the Federal Taxpayers Registry (RFC) identification number for
Mexico on the resale certificate and give a copy of the Mexican Regis-
tration Form to the Texas seller.
(3) A seller may accept an exemption certificate in lieu of
the tax on sales of items that will be used in an exempt manner or on
sales to exempt entities. See §3.287 of this title (relating to Exemption
Certificates). There is no exemption number. An exemption certificate
does not require a number to be valid.
(4) A purchaser who claims an exemption from the tax
must issue to the seller a properly completed resale or exemption
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certificate. The seller must act in good faith when accepting the resale
or exemption certificate. If a seller has actual knowledge that the
exemption claimed is invalid, the seller must collect the tax.
(5) A person who intentionally or knowingly makes,
presents, uses, or alters a resale or exemption certificate for the
purpose of evading sales or use tax is guilty of a criminal offense. See
§3.305 of this title.
(6) Direct payment permit holders are entitled to issue ex-
emption certificates when purchasing all taxable items, other than those
purchased for resale. The direct payment exemption certificate must
show the purchaser’s direct payment permit number. See §3.288 of
this title (relating to Direct Payment Procedures and Qualifications).
(7) Maquiladora export permit holders are entitled to is-
sue maquiladora exemption certificates when they purchase tangible
personal property, other than that purchased for resale. Maquiladora
export permit holders should refer to §3.358 of this title (relating to
Maquiladoras).
(8) The seller should obtain a properly executed resale or
exemption certificate at the time a transaction occurs. All certificates
obtained on or after the date the auditor actually begins work on the
audit at the seller’s place of business or on the seller’s records are sub-
ject to verification. All incomplete certificates will be disallowed re-
gardless of when they were obtained. The seller has 60 days from the
date on which the seller receives written notice from the comptroller
of the seller’s duty to deliver certificates to the comptroller. For the
purposes of this section, written notice given by mail is presumed to
have been received by the seller within three business days from the
date of deposit in the custody of the United States Postal Service. The
seller may overcome the presumption of three business days for mail
delivery by submitting proof from the United States Postal Service or
by providing other competent evidence that shows a later delivery date.
Any certificates that are delivered to the comptroller during the 60-day
period are subject to verification by the comptroller before any deduc-
tions are allowed. Certificates that are delivered to the comptroller af-
ter the 60-day period will not be accepted and the deduction will not be
granted. See §3.285 of this title (relating to Resale Certificate; Sales for
Resale), §3.287 of this title (relating to Exemption Certificates), §3.288
of this title (relating to Direct Payment Procedures and Qualifications)
and §3.282 of this title (relating to Auditing Taxpayer Records).
(j) Suspension of permit.
(1) If a person fails to comply with any provision of
[the]Tax Code, Title 2, or with the rules issued by the comptroller
under those statutes, the comptroller may suspend the person’s permit
or permits.
(2) Before a seller’s permit is suspended, the seller is enti-
tled to a hearing before the comptroller to show cause why the permit or
permits should not be suspended. The comptroller shall give the seller
at least 20 days notice, which shall be in accordance with the require-
ments of §1.14 of this title (relating to Notice of Setting).
(3) After a permit has been suspended, a new permit will
not be issued to the same seller until the seller has posted sufficient se-
curity and satisfied the comptroller that the seller will comply with both
the provisions of the law and the comptroller’s rules and regulations.
(4) A person who operates a business in this state as a seller
of tangible personal property or taxable services after the permit has
been suspended commits a criminal offense. Each day that a person
operates a business with a suspended permit is a separate offense. See
§3.305 of this title.
(k) Refusal to issue permit. The comptroller is required by
[the]Tax Code, §111.0046, to refuse to issue any permit to a person
who:
(1) is not permitted or licensed as required by law for a
different tax or activity administered by the comptroller; or
(2) is currently delinquent in the payment of any tax or fee
collected by the comptroller.
(l) Cancellation of sales tax permits with no reported business
activity.
(1) Permit cancellation due to abandonment. Any holder
of a sales tax permit who reported no business activity in the previous
calendar year is deemed to have abandoned the permit, and the comp-
troller may cancel the permit. "No Business Activity" means zero total
sales, zero taxable sales, and zero taxable purchases.
(2) Re-application. If a permit is cancelled, the person may
reapply and obtain a new sales tax permit upon request provided the
issuance is not prohibited by subsection (k)(1) or (2) of this section, or
by Tax Code, §111.0046.
(m) Direct payment. Yearly and quarterly filing requirements,
prepayment procedures and discounts for timely filing do not apply to
holders of direct payment permits. See §3.288 of this title (relating
to Direct Payment Procedures and Qualifications). Direct payment re-
turns and remittances are due monthly on or before the 20th day of the
month following the end of the calendar month for which payment is
made.
(n) Liability related to acquisition of a business or assets of a
business. Tax Code, §111.020 and §111.024, provides that the comp-
troller may impose a tax liability on a person who acquires a business
or the assets of a business. See §3.7 of this title (relating to Successor
Liability: Liability Incurred by Purchase of a Business).
(o) Criminal penalties. Tax Code, Chapter 151, imposes crim-
inal penalties for certain prohibited activities or for failure to comply
with certain provisions under the law. See §3.305 of this title.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.295
The Comptroller of Public Accounts proposes an amendment to
§3.295, concerning natural gas and electricity. The proposed
amendment implements legislative changes made by House Bill
1194, 78th Legislature, 2003. New subsection (i) is added to
address pipeline safety fees that are not subject to sales and
use tax.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
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be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as
a result of enforcing the rule will be in providing additional infor-
mation regarding tax responsibilities. This rule is adopted under
Tax Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Utilities Code, §121.211.
§3.295. Natural Gas and Electricity.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Electric utility--Any entity owning or operating for
compensation in this state equipment or facilities for producing,
generating, transmitting, distributing, selling, or furnishing electricity
whose rates for the sale of electric power are set by the Public Utilities
Commission under the Public Utility Regulatory Act. The term does
not include:
(A) a qualifying small power producer or qualifying
co-generator, as defined in the Federal Power Act, §3(17)(D) and
§3(18)(C), as amended (16 United States Code §796(17)(D) and
§796(18)(C)); or
(B) any person not otherwise a public utility that owns
or operates in this state equipment or facilities for producing, generat-
ing, transmitting, distributing, selling, or furnishing electric energy to
an electric utility, if the equipment or facilities are used primarily for
the production and generation of electric energy for the person’s own
consumption.
(2) Fabrication--To make, build, create, produce, or assem-
ble components of tangible personal property, or to make tangible per-
sonal property work in a new or different manner.
(3) Manufacturing--Every operation commencing with the
first stage of production of tangible personal property and ending with
the completion of tangible personal property. The first production stage
means the first act of production and it does not include acts in prepara-
tion for production. For example, a manufacturer gathering, arranging,
or sorting raw material or inventory is preparing for production. When
production is completed, maintaining the life of tangible personal prop-
erty or preventing its deterioration is not a part of the manufacturing
process. Tangible personal property is complete when it has the physi-
cal properties, including packaging, if any, that it has when transferred
by the manufacturer to another. Also see §3.300 of this title (relating
to Manufacturing; Custom Manufacturing; Fabricating; Processing).
(4) Remodeling--To make tangible personal property be-
longing to another over again without causing a loss of its identity, or
without causing the property to work in a new or different manner.
(5) Processing--The physical application of the materials
and labor necessary to modify or to change the characteristics of tangi-
ble personal property. The property being processed may belong either
to the processor or the customer, the only tests being whether the prop-
erty is processed and whether it will ultimately be sold. Direct use of
natural gas or electricity in processing will be referred to as exempt
use. Processing does not include remodeling or any action taken to
prolong the life of tangible personal property or to prevent a deteriora-
tion of the tangible personal property being held for sale. The repair
of tangible personal property belonging to another by restoring it to its
original condition is not considered processing of that property. The
mere packing, unpacking, or shelving of a product to be sold will not
be considered to be processing of that product.
(6) Residential use--Use in a family dwelling or in a multi-
family apartment complex or housing complex or nursing home or in a
building or portion of a building occupied as a home or residence when
the use is by the owner of the dwelling, apartment, complex, home, or
building or part of the building occupied. Residential use also includes
use in a dwelling, apartment, complex, house, or building or part of a
building occupied as a home or residence when the use is by a tenant
who occupies the dwelling, apartment, complex, house, or building or
part of a building under a contract for an express initial term of more
than 29 consecutive days. Absent a contract, only the period exceeding
29 consecutive days will be considered residential use, when supported
by valid documentation (i.e., receipts, canceled checks, etc.). For pur-
poses of the exemption for residential use of natural gas and electricity,
nursing homes qualify for exemption only for periods beginning after
December 31, 1987.
(b) Sales tax applicable. The furnishing of natural gas or elec-
tricity is a sale of tangible personal property. All the provisions in the
Tax Code, Chapter 151, applying to the sale of tangible personal prop-
erty, apply to the sale of natural gas or electricity.
(c) Gas and electricity are exempted from the taxes imposed
by this chapter when sold for:
(1) residential use;
(2) use in agriculture, including dairy or poultry operations
and pumping for farm or ranch irrigation;
(3) direct or indirect use or consumption, including elec-
tricity lost in the lines, by an electric utility engaged in the purchase of
electricity for resale;
(4) direct use in:
(A) powering equipment that qualifies for exemption
under Tax Code, §151.318, (including equipment that is permanently
affixed to or incorporated into realty) to process tangible personal prop-
erty for sale as tangible personal property, other than preparation of or
the storage of food for immediate consumption;
(B) lighting, cooling and heating in the manufacturing
area during the actual manufacturing or processing of tangible personal
property for sale as tangible personal property, other than preparation
or storage of food for immediate consumption;
(C) exploring for, producing, or transporting a material
extracted from the earth;
(D) electrical processes, such as electroplating, elec-
trolysis, and cathodic protection;
(E) the off-wing processing, overhaul, or repair of a jet
turbine engine or its parts for a certificated or licensed carrier of persons
or property; or
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(F) providing, under contract with or on behalf of the
United States government or foreign governments, defense or national
security-related electronics, classified intelligence data processing
and handling systems, or defense-related platform modifications or
upgrades;
(G) the repair, maintenance, or restoration of rolling
stock.
(d) Use of gas or electricity in an exempt manner by an inde-
pendent contractor engaged by the purchaser of the gas or electricity to
perform one or more of the activities described in subsection (c)(4) of
this section is considered use by the purchaser of the gas or electricity.
(e) Predominant use.
(1) Natural gas or electricity used during a regular monthly
billing period for both exempt and taxable purposes under a single me-
ter is totally exempt or taxable based upon the predominant use of the
natural gas or electricity measured by that meter. A person who per-
forms a processing, manufacturing, or other exempt function continu-
ally must establish predominant use on 12 consecutive months of use.
(2) If, in the regular course of business, a person performs
a processing, manufacturing, or other exempt function only part of the
year and a nonprocessing, nonmanufacturing, or other taxable function
for the remainder of the year, the predominant use may be established
for that period of time the processing, manufacturing, or other exempt
function occurs based on the predominant use during that period.
(3) When determining the predominant use of natural gas
or electricity, utilities used to operate machinery exempt under subsec-
tion (c)(4)(A) of this section and for lighting, cooling, and heating in the
manufacturing area during actual manufacturing or processing of tan-
gible personal property for sale are exempt. Gas and electricity used to
operate lighting, cooling, and heating in manufacturing support areas
are taxable. Manufacturing support areas include, but are not limited
to, storage, engineering, office and accounting areas, research and de-
velopment, and break, eating, and restroom facilities. Utilities used in
an area open to the public for the purpose of marketing a product ready
for sale are taxable. Utilities used to operate other nonproduction ma-
chinery or equipment are taxable.
(f) Determining predominant use: utility studies.
(1) Persons claiming a sales tax exemption because the pre-
dominant use of natural gas and electricity through a single meter is for
processing, manufacturing, fabricating, or other nontaxable[taxable]
use must have performed a utility study to establish this predominant
exempt use. The study must list all uses of the utility, both exempt and
taxable, the times of usage, the energy used, and whether the use was
taxable or exempt. Twelve consecutive months of utility usage must
be a part of the study. The kilowatt rating or BTU rating, duty factor,
where needed for cycling equipment, and electrical or natural gas com-
putations must be certified by a registered engineer or a person with an
engineering degree from an accredited engineering college. The owner
of the business must certify that all items using natural gas or electric-
ity (depending on which utility is covered by the study) are listed and
that the hours of use for each item are correct. The certification of both
the engineer and the owner must appear on the face of the study. If the
owner of the business appoints an agent to act on the owner’s behalf,
the power of attorney must clearly state that the agent is attempting to
qualify the principal for a sales tax exemption, and if a refund of sales
tax is involved, the power of attorney must also state that a sales tax
refund will be made by the state through the utility company. A person
in business less than 12 consecutive months may still apply for a sales
tax exemption if a registered engineer or a person with an engineering
degree performs a study based upon projected uses which shows the
predominant use as exempt. A person claiming an exemption based
upon estimated use must be able to support the claimed exemption with
a study of actual use after 12 consecutive months of operation if so re-
quested by the comptroller.
(2) The study must be completed and on file at the location
of the person claiming the exemption at the time an exemption certifi-
cate is submitted to the utility company. Without the study, the claim
for exemption will be presumed to be invalid. Persons obtaining a sales
tax refund without a valid study will be assessed tax, penalty, and inter-
est by the comptroller on the full amount of the refund, if the exemption
is not proved. If the exemption certificate is fully completed with all
information required by this section and bears an original seal of a reg-
istered engineer or is attached to a signed statement with an original
signature from the owner of the business and a person with an engi-
neering degree from an accredited engineering college, as required by
paragraph (1) of this subsection, the utility company is not required to
make any additional inquiry before honoring the exemption request.
(3) The comptroller may request a copy of the study for re-
view, either before or after the sales tax exemption is granted. Neither
the comptroller by reviewing a study nor the utility company by accept-
ing an exemption certificate is confirming the study’s accuracy. Tax,
penalty, and interest will be assessed on the business owner if the study
is proven to be incomplete or inaccurate to the extent that the predom-
inant use of the natural gas or electricity is taxable.
(4) If a sales tax refund is being claimed retroactively, the
study must take into account any changes in equipment or other items
using utilities, any changes in business activities, and any changes in
square footage being served by the meter.
(5) This subsection does not apply to persons whose use
of natural gas or electricity is for processing, manufacturing, or other
exempt function if an industry-wide study for that particular industry
reflects that the natural gas or electricity used would always qualify as
exempt use. The industry-wide study must be submitted to the comp-
troller’s office for review and approval. A subsequent study may be
required, in the future, if factors relative to the original study change.
(g) Exemption certificates.
(1) Exempt users must issue exemption certificates to the
utility company to claim a sales tax exemption or to obtain a refund of
sales tax. The exemption certificate must be specific as to the reason
for the claimed exemption. For example, if a person is claiming that
the predominant use of the utility is for processing, the reason for the
exemption must state, "A valid and complete study has been performed
which shows that (insert the actual exempt percentage) of the natural
gas or electricity is for processing tangible personal property for sale
in the regular course of business."
(2) The exemption is valid only as long as the person
continues to use natural gas and electricity in a manner which is for
predominantly exempt purposes. At the time the uses of the utilities
change so that the predominant use is taxable, it is the person’s
responsibility to immediately notify the utility company in writing
that the exemption is no longer valid.
(3) Persons whose use of natural gas or electricity is solely
in family dwellings will not be required to furnish exemption certifi-
cates.
(4) A person whose use of natural gas and electricity is in
multifamily apartment complexes, housing complexes, nursing homes,
or other residential buildings may be required to issue an exemption
certificate if one is necessary for the utility company to distinguish ex-
empt residential use from taxable use.
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(h) Transportation of a material extracted from the earth.
(1) Sales or use tax is not due on natural gas or electricity
used to transport a material or its components extracted from the earth.
Examples of materials or components extracted from the earth would
be oil, natural gas, coal or coal slurry, crushed stone, sand and gravel,
and water.
(2) Sales or use tax is due on natural gas or electricity used
to transport a product which was manufactured from a material ex-
tracted from the earth. Products which were manufactured from a ma-
terial extracted from the earth include substances which do not exist in
nature or are not components of crude oil, natural gas, coal, or other
minerals extracted from the earth.
(3) A material will not be considered to be manufactured
when an additive is combined with a material for ancillary reasons, for
example, odorant added to natural gas.
(i) Pipeline safety fees. Sales or use tax is not due on any sur-
charge for pipeline safety fees added to the existing rates of each in-
vestor-owned and municipally owned natural gas distribution company
and each natural gas master meter operator pursuant to Texas Utilities
Code, §121.211.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.303
The Comptroller of Public Accounts proposes an amendment to
§3.303, concerning transportation and delivery charges. The
proposed amendment clarifies that separately stated postage
charges will not be subject to sales and use tax when incurred
by the seller at the request of a client to distribute both taxable
tangible personal property and taxable services to third party re-
cipients as designated by the client. Subsection (d) is amended
accordingly.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as
a result of enforcing the rule will be in providing additional infor-
mation regarding tax responsibilities. This rule is adopted under
Tax Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code §151.005 and §151.007.
§3.303. Transportation and Delivery Charges.
(a) Transportation charges for taxable items. The sales tax ap-
plies to all transportation or delivery charges to a customer when a tax-
able item is sold, leased or rented on or after October 1, 1987, and
delivery charges are billed by the seller or lessor to the purchaser or
lessee. The charges for transportation or delivery, both before and after
the sale, are taxable even if stated separately from the sales price of a
taxable item. These charges are considered to be services or expenses
connected to the sale.
(b) Charges by third party carriers. A third party carrier (sep-
arate legal entity) will not be responsible for collecting or remitting tax
as long as the third party carrier only provides transportation and does
not sell the taxable item being delivered.
(c) Common terminology. The term "transportation and de-
livery charges’ includes all other terms used by common or contract
carries to describe transportation, such as freight, shipping, delivery, or
postage.
(d) Postage charges. Separately stated charges for postage are
not taxable when billed by the seller to a client if the cost of the postage
was incurred by the seller at the request of the client to distribute taxable
items[tangible personal property] to third party recipients designated
by the seller’s client.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.323
The Comptroller of Public Accounts proposes an amendment to
§3.323, concerning imports and exports. This section is being
amended to implement House Bill 109, 78th Regular Session
of the Texas Legislature. Effective January 1, 2004, the leg-
islation amends Tax Code §151.157, §151.158, §151.307, and
adds §151.1575 regarding customs broker export certifications.
Subsection (c)(2) of the proposed section contains information
about this change and references §3.360, concerning customs
brokers, which is being amended to reflect the new customs bro-
ker certification requirements. New subsection (g) explains the
reporting requirements for retailers who refund sales tax based
on licensed customs broker certifications. Other amendments
to the language of the proposed section are for the purposes of
clarity.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
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be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as
a result of enforcing the rule will be in providing additional infor-
mation regarding tax responsibilities. This rule is adopted under
Tax Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code, Chapter 151.
§3.323. Imports and Exports (Tax Code §151.157, 151.1575,
151.158, 151.307, 151.3071, 151.330).
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Air forwarder--A licensed International Air Transporta-
tion Association freight forwarder.
(2) Consignee--The person named in a bill of lading to
whom or to whose order the bill promises delivery.
(3) Consignor--The person named in a bill of lading as the
person from whom the goods have been received for shipment.
(4) Licensed and certificated carrier--A person authorized
by the appropriate United States agency or by the appropriate state
agency within the United States to operate an aircraft, vessel, train,
motor vehicle, or pipeline as a common or contract carrier. Certificates
of inspection or airworthiness certificates are not the appropriate doc-
uments for authorizing a person to operate as a common or contract
carrier. These documents relate to the carrier device itself rather than a
person’s right to operate a carrier business.
(5) Licensed customs broker--A person who is licensed by
the United States Customs Service to act as a custom house broker and
who holds a Texas Customs Broker’s License issued by the comptroller
as provided in §3.360 of this title (relating to Customs Brokers).
(6) Ocean forwarder--A licensed Federal Maritime Com-
mission freight forwarder.
(b) United States Constitution. On the basis of the import and
export clause of the United States Constitution, Article 1, §10, clause
2, tangible personal property imported into or exported from Texas is
exempt from taxation by the Tax Code, §151.307 and §151.330, so long
as the property retains its character as an import or export.
(c) Exports.
(1) When an exemption is claimed because tangible per-
sonal property is exported beyond the territorial limits of the United
States, proof of export may be shown only by:
(A) a copy of a bill of lading issued by a licensed and
certificated carrier of persons or property that shows the seller as con-
signor, the buyer as consignee, and a delivery point outside the territo-
rial limits of the United States;
(B) documentation that is valid under §3.360 of this title
(relating to Customs Brokers) provided by a licensed customs broker
certifying that the property will be exported[delivery was made] to a
point outside the territorial limits of the United States;
(C) formal entry documents from the country of des-
tination showing that the property was imported into a country other
than the United States. For the country of Mexico, the formal entry
document would be the pedimento de importaciones document with a
computerized, certified number issued by Mexican customs officials,
or an alternative type of formal entry document also used by Mexican
customs officials, such as the boleta;
(D) a copy of the original airway, ocean, or railroad bill
of lading issued by a licensed and certificated carrier that describes
the property being exported and a copy of the air forwarder’s, ocean
forwarder’s, or rail freight forwarder’s receipt if an air, ocean, or rail
freight forwarder takes possession of the property in Texas; or
(E) a maquiladora exemption certificate issued by an
organization of the type defined in §3.358 of this title (relating to
Maquiladoras). The maquiladora must also provide a copy of its
maquiladora export permit issued by the comptroller.
(2) The retailer is responsible for obtaining proof of expor-
tation. Only one type of proof relating to a particular piece of property
is necessary. For example, a furniture store sells a table and collects
sales tax. The purchaser returns to the store a week later with a valid
pedimento de importaciones showing that the table was imported into
Mexico. The retailer may accept the pedimento, alone, as proof of ex-
port and refund the tax. It is not necessary for the retailer to also obtain
an export certification form issued by a licensed customs broker. Ex-
cept as provided in §3.358 of this title (relating to Maquiladoras), ex-
emption certificates, affidavits, or statements from the purchaser that
the property will be or has been exported are not sufficient to exempt
the sale as an export. The [Texas proof of export form, which differs
from]the certification form provided by a licensed Texas customs bro-
ker as provided in §3.360 of this title (relating to Customs Brokers),
is[no longer] acceptable as proof of export. A passport number taken
by a seller from a passport issued by a foreign country is not accept-
able as proof of export. For information concerning resale certificates
given by Mexican retailers, see §3.285 of this title (relating to Resale
Certificate; Sales for Resale).
(3) Storing property in Texas by the owner prior to expor-
tation is a use of that property in Texas. Property stored or otherwise
used or consumed in Texas by the owner loses its exemption as an ex-
port. For example, clothing or jewelry actually worn by the purchaser
in Texas is used in Texas; automotive parts (not including electronic
audio equipment) installed on the purchaser’s motor vehicle in Texas
are used in Texas if the vehicle is subsequently driven in Texas; and
food ready for immediate consumption that is purchased in Texas is
presumed to be used in Texas. By law, electronic audio equipment re-
tains the exemption even if installed in a motor vehicle that is driven
in Texas prior to export. Sufficient time will be allowed to arrange for
shipping. Property in Texas longer than 30 days from date of purchase
will be presumed to have been stored. Any use of the property in Texas
by the owner prior to export also causes the loss of the export exemp-
tion. Property in the hands of a freight forwarder is not covered by this
provision.
(4) The sale of property to military personnel is taxable un-
less proof of export is maintained as outlined in paragraph (1) of this
subsection.
(5) If a seller delivers property to a purchaser in Texas, the
seller must collect tax at the time of sale unless the sale is exempt for
a reason other than export and the seller accepts a properly completed
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resale or exemption certificate. Tax may not be refunded until the prop-
erty has actually been exported from the territorial limits of the United
States and the seller has received valid proof of export as described in
this subsection. There is a rebuttable presumption that an export certi-
fication form issued by a licensed customs broker who complies with
§3.360 of this title (relating to Customs Brokers) is valid. Tax not col-
lected will be assessed against the seller. This paragraph does not apply
when proof of export is provided to the seller at the time of sale by a
maquiladora according to the terms of paragraph (1)(E) of this subsec-
tion.
(d) Imports. Property imported into Texas from another coun-
try is exempt from Texas use tax as long as the property retains its char-
acter as an import. When transit ceases in Texas, the import becomes
subject to the Texas use tax.
(e) Refunds.
(1) A retailer who collects sales tax on tangible personal
property that qualifies for exemption under subsection (b) of this sec-
tion may refund the tax to the original purchaser or the original pur-
chaser’s assignee upon receipt of export documentation as required by
subsection (c) of this section.
(2) A retailer who receives documentation that is valid un-
der subsection (c)(1)(B) of this section, must report the total amount
of sales tax refunded as provided in subsection (g) of this section, may
not refund the tax paid under this chapter on that purchase before:
(A) the 24th hour after the hour stated as the time of
export on the documentation, if the retailer is located in a county that
borders the United Mexican States; or
(B) the seventh day after the day stated as the date of
export on the documentation, if the retailer is located in a county that
does not border the United Mexican States.
(3) The refund may be made by certified check, company
check, money order, credit memo, or cash. If the refund is made in
cash, the retailer must receive at the time the refund is made a receipt
showing a description of the property purchased, the amount and date
of the refund, and the name, address, and signature of the purchaser
and, if applicable, the purchaser’s assignee. A retailer who issues a
tax refund to the purchaser’s assignee must also receive a copy of the
purchaser’s written assignment of the right to a refund. A retailer who
makes a refund before the time prescribed by subsection (e)(2)(A) or
(B) of this section or makes a refund that is undocumented or improp-
erly documented is liable for the tax refunded plus interest.
(4) A copy of the certified check, company check, money
order, credit memo, or signed cash receipt and a copy of the written
assignment of the purchaser’s right to a refund, if applicable, must be
attached to the original export documents and maintained in the seller’s
files.
(5) In an audit, the auditor must be able to tie the export
documents to the original taxable transaction. The seller must retain the
original invoice of the sale. Cash register receipts and other records of
the original taxable transaction that do not include a detailed, specific
description of the items purchased are not sufficient to tie the export
documents to the original taxable transaction. Refunds made pursuant
to undocumented or improperly documented export exemptions will be
assessed against the seller.
(f) Records. Please refer to §3.281 of this title (relating to
Records Required; Information Required), §3.282 of this title (relat-
ing to Auditing Taxpayer Records), and §3.360 of this title (relating to
Customs Brokers).
(g) Reports. Retailers are required to report the total amount
of sales tax refunded for items exported beyond the territorial limits of
the United States based on licensed customs broker certifications on a
supplemental sales tax report prescribed by the comptroller at the same
time and for the same reporting period as the retailer’s state sales and
use tax return.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.325
The Comptroller of Public Accounts proposes an amendment
to §3.325, concerning refunds, interest, and payments under
protest. The proposed amendment readopts, as subsection
(c)(3), a provision that was inadvertently deleted from the most
recent version of this rule. Paragraph (c)(2)(B) is clarified, a new
subsection (c)(3) relating to the statute of limitations for refund
claims filed pursuant to a deficiency determination is added
to implement longstanding agency policy, and the remaining
subsections are renumbered accordingly.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as
a result of enforcing the rule will be in providing additional infor-
mation regarding tax responsibilities. This rule is adopted under
Tax Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code §111.104(d).
§3.325. Refunds, Interest, and Payments Under Protest (Tax Code
§111.104(d)).
(a) A person who has paid tax in error to the state or to a per-
mitted seller may request a refund of tax paid in error.
(1) A person who does not have a sales and use tax permit
and who has paid tax in error to a permitted seller may request a refund
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from only the permitted seller to whom the tax was paid. The permit-
ted seller who refunds tax to a purchaser may claim a refund with the
comptroller as provided by subsection (b) of this section.
(2) A sales and use tax permit holder who has paid tax in
error directly to the comptroller may request from the comptroller a
refund of the tax paid in error.
(3) A sales and use tax permit holder who has paid tax in
error to another permitted seller may request from the comptroller or
the seller a refund of tax paid in error.
(4) A person who requests a refund from the comptroller
must:
(A) submit a claim made in writing and must state fully
and in detail the specific grounds upon which the claim is based;
(B) indicate the period for which the claimed overpay-
ment was made;
(C) submit the claim within the applicable limitations
period as provided subsection (c) of this section; and
(D) submit supporting documentation required by the
comptroller.
(b) The following procedures must be used to request a refund
from the comptroller.
(1) Seller who requests a refund from the comptroller.
(A) Before a seller refunds to a purchaser tax collected
in error, the seller must obtain from the purchaser a properly completed
exemption or resale certificate that meets all the requirements of §3.285
of this title (relating to Resale Certificate; Sales for Resale[Sales for
Resale; Resale Certificate]) and §3.287 of this title (relating to Exemp-
tion Certificates). The seller must retain the certificate to document the
basis for the refund.
(B) After the seller has refunded or, with the pur-
chaser’s written consent, credited the tax to the account of the
purchaser, the seller may then seek reimbursement from the state in
accordance with the procedures that are outlined in subsection (a) of
this section or take a credit on the seller’s next return in the amount
refunded or credited to the account of the purchaser.
(2) A permitted purchaser who requests a refund from the
comptroller.
(A) A permitted purchaser who requests a refund from
the comptroller must submit to the comptroller a written request that
states the basis for the refund and includes the following information:
(i) the seller’s name, address, and either the sales tax
permit number or information that will enable the comptroller to iden-
tify the seller’s sales tax permit number;
(ii) the invoice number, if applicable;
(iii) the date of purchase;
(iv) a description of the item purchased;
(v) the specific basis for the refund;
(vi) information that identifies the local taxing au-
thorities for which tax was paid; and
(vii) a statement or reasonable estimate of the
amount of the tax refund requested.
(B) The comptroller may require a person to submit ad-
ditional information to verify the refund claim. The person must show
to the satisfaction of the comptroller that the refund is due and make
available to the comptroller any documentation that the comptroller re-
quires to process the refund.
(C) A permitted purchaser may amend the return for the
period in which the overpayment was made or file a refund claim with
the comptroller for sales tax paid in error to a seller. The refund claim
must identify the period in which the tax was originally paid. The pur-
chaser must retain, for the period required in Tax Code, Chapter 111,
all documentation that is necessary to support the credit.
(c) A claim for refund must be made within the limitations
periods.
(1) A claim for refund must be made within four years from
the date on which the tax was due and payable as provided by Tax Code,
§151.401[§151.401, Tax Code].
(2) A claim for refund for tax paid pursuant to a deficiency
determination must be made by the later of:
(A) four years from the date on which the tax was due
and payable; or
(B) six months after the date on which the deficiency
determination for the periods becomes final, and is subject to the re-
striction imposed by subsection (c)(3) of this section.
(3) A refund claim filed within six months after the date on
which a deficiency determination becomes final is within the limita-
tions period for all items included in the deficiency determination. A
refund claim for all other items is subject to the limitations period in
subsection (c)(1) of this section.
(4) [(3)] If the comptroller and a taxpayer have agreed in
writing to extend the limitations period, then a claim for refund must be
made before the expiration of the extended period in the agreement. An
extension of the statute of limitations applies only to the periods that are
specified in the agreement. An expired agreement to extend the statue
of limitations has no effect and the statue of limitations for subsequent
assessments and refund requests is determined as if no extension had
been authorized. For the limitations period for assessments, see §3.339
(relating to Statute of Limitations).
(5) [(4)] A redetermination or refund proceeding does not
toll the statute of limitations, except for the issues contested.
(6) [(5)] Failure to file a claim within the limitations pre-
scribed by this section constitutes a waiver of any demand against the
state on account of the overpayment.
(d) Interest.
(1) Except as provided by paragraphs (2) and (3) of this
subsection, in a comptroller’s final decision on a claim for refund or in
an audit, interest accrues at the rate that is set in Tax Code, §111.060,
on the amount that is found to be erroneously paid:
(A) beginning on the later of 60 days after the date of
payment or the due date of the tax report; and
(B) ending on, as determined by the comptroller, either:
(i) the date of allowance of credit that results from a
final decision that the comptroller has issued, or from an audit; or
(ii) a date that is not more than 10 days before the
date of the refund warrant.
(2) The interest rate for a refund that is granted for a period
for which a report is due after December 31, 1999, is the rate set in Tax
Code, §111.060. A refund for a period for which a report is due before
January 1, 2000, does not accrue interest.
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(3) Credits taken by a taxpayer on the taxpayer’s return do
not accrue interest.
(4) No taxes, penalties, or interest will be refunded to a
person who has collected the taxes from another person until all taxes
are first refunded to the party from whom they were collected.
(e) Denial of refund.
(1) If the comptroller determines that the claim for refund
cannot be granted either partially or fully, then the comptroller will no-
tify the claimant of the denial. Claimant may request a refund hearing
within 30 days of the denial.
(2) A person may not refile a refund claim for the same
transaction or item, tax type, period, and ground or reason that was
previously denied by the comptroller.
(f) Payments under protest. A person who intends to file suit
under Tax Code, Chapter 112, Subchapter B, must submit to the comp-
troller a letter of protest with the payment of the tax that is the subject
of the protest. See subsection (e) of §3.9 of this title (relating to Elec-
tronic Filing of Returns and Reports; Electronic Transfer of Certain
Payments by Certain Taxpayers). The letter of protest must state fully
and in detail every reason that the taxpayer contends that the assess-
ment is unlawful or unauthorized, and must accompany the payment.
If the payment and letter of protest do not accompany one another, the
payment will not be deemed to have been made under protest. For the
taxpayer’s convenience, the comptroller will advise the taxpayer of the
amount of payment under protest that the comptroller has received and
the date of the payment.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.365
The Comptroller of Public Accounts proposes an amendment to
§3.365, concerning sales of clothing and footwear during a three-
day period in August. The proposed amendment implements the
repeal of the opt out provision for local taxing authorities made
by House Bill 2425, 78th Legislature, 2003. Subsection (q) is
deleted accordingly. Subsections (f)(1), (n)(1), and (n)(2) are
amended for clarity.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as
a result of enforcing the rule will be in providing additional infor-
mation regarding tax responsibilities. This rule is adopted under
Tax Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code §151.326.
§3.365. Sales of Clothing and Footwear During a Three-day Period
in August.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise. Clothing or footwear - An article of apparel
that the article manufacturer designs for wear on or about the human
body. For the purposes of this section, the term does not include acces-
sories, such as jewelry, handbags, purses, briefcases, luggage, wallets,
watches, and similar items that are carried on or about the human body,
without regard to whether the item is worn on the body in a manner that
is characteristic of clothing.
(b) Exempt sales.
(1) Sales or use tax is not due on the sale of an article of
clothing or footwear if:
(A) the sales price of the article is less than $100; and
(B) the sale takes place during the period that begins
at 12:01 a.m. on the first Friday in August and ends at 12:00 a.m.
(midnight) of the following Sunday.
(2) The exemption applies to each article of clothing or
footwear that sells for less than $100, regardless of how many items
are sold on the same invoice to a customer. For example, if a cus-
tomer purchases two shirts for $80 each, then both items qualify for
the exemption, even though the customer’s total purchase price ($160)
exceeds $99.99.
(3) The exemption does not apply to the first $99.99 of an
article of clothing or footwear that sells for more than $99.99. For
example, if a customer purchases a pair of pants that costs $110, then
sales tax is due on the entire $110.
(c) Taxable sales. This exemption does not apply to:
(1) any special clothing or footwear that the manufacturer
primarily designed for athletic activity or protective use and that is not
normally worn except when used for the athletic activity or protective
use for which the manufacturer designed the article. For example, golf
cleats and football pads are primarily designed for athletic activity or
protective use and are not normally worn except when used for those
purposes; therefore, they do not qualify for the exemption. However,
tennis shoes, jogging suits, and swimsuits are commonly worn for pur-
poses other than athletic activity and thus qualify for the exemption;
(2) accessories, such as jewelry, handbags, purses, brief-
cases, luggage, umbrellas, wallets, watches, and similar items that are
carried on or about the human body, without regard to whether the item
is worn on the body in a manner that is characteristic of clothing;
(3) the rental of clothing or footwear. For example, this
exemption does not apply to the rental of formal wear, costumes, uni-
forms, diapers, or bowling shoes;
(4) taxable services that are performed on the clothing or
footwear, such as repair, remodeling, or maintenance services, and
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cleaning or laundry services. For example, sales tax is due on alter-
ations to clothing, even though the alterations may be sold or invoiced,
and the customer pays such invoice, at the same time as the clothing
is being altered. If a customer purchases a pair of pants for $90 and
pays $15 to have the pants cuffed, then the $90 charge for the pants is
exempt, but tax is due on the $15 alterations charge; and
(5) purchases of items that are used to make or repair cloth-
ing or footwear, including fabric, thread, yarn, buttons, snaps, hooks,
and zippers.
(d) Articles normally sold as a unit. Articles that are normally
sold as a unit must continue to be sold in that manner; they cannot be
priced separately and sold as individual items in order to obtain the
exemption. For example, if a pair of shoes sells for $150, then the
pair cannot be split in order to sell each shoe for $75 to qualify for the
exemption. If a suit is normally priced at $225 on a single price tag, the
suit cannot be split into separate articles so that any of the components
may be sold for less than $100 in order to qualify for the exemption.
However, components that are normally priced as separate articles may
continue to be sold as separate articles and qualify for the exemption if
the price of an article is less than $100.
(e) Sales of sets containing both exempt and taxable items.
(1) When exempt clothing or footwear is sold together with
taxable merchandise as a set or single unit, the full price is subject to
sales tax unless the price of the exempt clothing or footwear is sepa-
rately stated. For example, if a boxed gift set that consists of a French-
cuff dress shirt, cufflinks, and a tie tack is sold for a single price of
$95, the full price of the boxed gift set is taxable because the cufflinks
and tie tack are taxable and the sales price of the shirt is not separately
stated.
(2) When exempt clothing is sold in a set that also contains
taxable merchandise as a free gift and no additional charge is made
for the gift, the exempt clothing may qualify for this exemption. For
example, a boxed set may contain a tie and a free tie tack. If the price
of the set is the same as the price of the tie sold separately, the item
that is being sold is the tie, which is exempt from tax if the tie is sold
for less than $100 during the exemption period. Note: When a retailer
gives an item away free of charge, the retailer owes sales or use tax on
the purchase price that the retailer paid for the item.
(f) Discounts and coupons.
(1) A retailer may offer discounts to reduce the sales price
of an item. If the discount reduces the sales price of an item to $99.99 or
less, the item may qualify for the exemption. For example, a customer
buys a $150 dress and a $100 blouse from a retailer who offers a 10%
discount. After application of the 10% discount, the final sales price
of the dress is $135, and the blouse is $90. The dress is taxable (its
price is over $99.99), and the blouse is exempt (its price is less than
$100.00[$99.99]).
(2) When retailers accept coupons as a part of the sales
price of any taxable item, the value of the coupon is excludable from
the tax as a cash discount, regardless of whether the retailer is reim-
bursed for the amount that the coupon represents. Therefore, a coupon
can be used to reduce the sales price of an item to $99.99 or less in or-
der to qualify for the exemption. For example, if a customer purchases
a pair of shoes priced at $110 with a coupon worth $20, the final sales
price of the shoes is $90, and the shoes qualify for the exemption.
(g) Buy one, get one free or for a reduced price. The total price
of items that are advertised as "buy one, get one free," or "buy one, get
one for a reduced price," cannot be averaged in order for both items to
qualify for the exemption. The following examples illustrate how such
sales should be handled.
(1) A retailer advertises pants as "buy one, get one free."
The first pair of pants is priced at $120; the second pair of pants is
free. Tax is due on $120. Having advertised that the second pair is
free, the store cannot register the charge for each pair of pants at $60
in order for the items to qualify for the exemption. However, if the
retailer advertises and sells the pants for 50% off, and sells each pair
of $120 pants for $60, each pair of pants qualifies for the exemption.
Note: When a retailer gives an item away free of charge, the retailer
owes sales or use tax on the purchase price that the retailer paid for the
item.
(2) A retailer advertises shoes as "buy one pair at the reg-
ular price, get a second pair for half price." The first pair of shoes is
sold for $100; the second pair is sold for $50 (half price). Tax is due
on the $100 shoes, but not on the $50 shoes. Having advertised that the
second pair is half price, the store cannot ring up each pair of shoes for
$75 in order for the items to qualify for the exemption. However, if the
retailer advertises the shoes for 25% off, and thereby sells each pair of
$100 shoes for $75, then each pair of shoes qualifies for the exemption.
(h) Rebates. Rebates occur after the sale and do not affect the
sales price of an item purchased. For example, a customer purchases a
sweater for $110 and receives a $12 rebate from the manufacturer. The
retailer must collect tax on the $110 sales price of the sweater.
(i) Layaway sales. A layaway sale is a transaction in which
merchandise is set aside for future delivery to a customer who makes a
deposit, agrees to pay the balance of the purchase price over a period of
time, and, at the end of the payment period, receives the merchandise.
An order is accepted for layaway by the retailer when the retailer re-
moves the goods from normal inventory or clearly identifies the items
as sold to the customer. A sale of eligible clothing under a layaway sale
qualifies for exemption when either:
(1) final payment on a layaway order is made by, and the
merchandise is given to, the customer during the exemption period; or
(2) the customer selects the item and the retailer accepts the
order for the item during the exemption period, for immediate delivery
upon full payment, even if delivery is made after the exemption period.
(j) Rain checks. Eligible items that customers purchase dur-
ing the exemption period with use of a rain check will qualify for the
exemption regardless of when the rain check was issued. However, is-
suance of a rain check during the exemption period will not qualify an
eligible item for the exemption if the item is actually purchased after
the exemption period.
(k) Exchanges.
(1) If a customer purchases an item of eligible clothing or
footwear during the exemption period, but later exchanges the item for
an item of a different size, different color, or other feature, no additional
tax is due even if the exchange is made after the exemption period.
(2) If a customer purchases an item of eligible clothing or
footwear during the exemption period, but after the exemption period
has ended, the customer returns the item and receives credit on the
purchase of a different item, the appropriate sales tax is due on the sale
of the newly purchased item.
(3) If a customer purchases an item of eligible clothing or
footwear before the exemption period, but during the exemption period
the customer returns the item and receives credit on the purchase of a
different item of eligible clothing or footwear, no sales tax is due on the
sale of the new item if the new item is purchased during the exemption
period.
(4) Examples:
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(A) A customer purchases a $35 shirt during the exemp-
tion period. After the exemption period, the customer exchanges the
shirt for the same shirt in a different size. Tax is not due on the $35
price of the shirt.
(B) A customer purchases a $35 shirt during the exemp-
tion period. After the exemption period, the customer exchanges the
shirt for a $35 jacket. Because the jacket was not purchased during the
exemption period, tax is due on the $35 price of the jacket.
(C) During the exemption period, a customer purchases
a $90 dress that qualifies for the exemption. Later, during the exemp-
tion period, the customer exchanges the $90 dress for a $150 dress. Tax
is due on the $150 dress. The $90 credit from the returned item cannot
be used to reduce the sales price of the $150 item to $60 for exemption
purposes.
(D) During the exemption period, a customer purchases
a $60 dress that qualifies for the exemption. Later, during the exemp-
tion period, the customer exchanges the $60 dress for a $95 dress. Tax
is not due on the $95 dress because it was also purchased during the
exemption period and otherwise meets the qualifications for the ex-
emption.
(l) Returned merchandise. For a 30-day period after the tem-
porary exemption period, when a customer returns an item that would
qualify for the exemption, no credit for or refund of sales tax shall be
given unless the customer provides a receipt or invoice that shows tax
was paid, or the retailer has sufficient documentation to show that tax
was paid on the specific item. This 30-day period is set solely for the
purpose of designating a time period during which the customer must
provide documentation that shows that sales tax was paid on returned
merchandise. The 30-day period is not intended to change a retailer’s
policy on the time period during which the retailer will accept returns.
(m) Mail, telephone, e-mail, and Internet orders and custom
orders. Under the Texas sales tax law, a sale of tangible personal
property occurs when a purchaser receives title to or possession of the
property for consideration. Therefore, an item of eligible clothing or
footwear may qualify for this exemption if:
(1) the item is both delivered to and paid for by the cus-
tomer during the exemption period; or
(2) the customer orders and pays for the item and the re-
tailer accepts the order during the exemption period for immediate ship-
ment, even if delivery is made after the exemption period. The retailer
accepts an order when the retailer has taken action to fill the order for
immediate shipment. Actions to fill an order include placement of an
"in date" stamp on a mail order, or assignment of an "order number" to
a telephone order. An order is for immediate shipment when the cus-
tomer does not request delayed shipment. An order is for immediate
shipment notwithstanding that the shipment may be delayed because
of a backlog of orders or because stock is currently unavailable to, or
on back order by, the company.
(n) Shipping and handling charges.
(1) Shipping and handling charges are included as part of
the sales price of the clothing or footwear, whether separately stated [or
not]. Except as provided in paragraph (2) of this subsection, if multiple
items are shipped on a single invoice, the shipping and handling charge
must be proportionately allocated to each item ordered, and separately
identified on the invoice, to determine if any items qualify for the ex-
emption. The following examples illustrate the way that these charges
should be handled:
(A) A customer orders a jacket for $95. The shipping
charge to deliver the jacket to the customer is $5.00. The sales price of
the jacket is $100. Tax is due on the full sales price.
(B) A customer orders a suit for $285 and a shirt for $95.
The charge to deliver the items is $15. The $15 shipping charge must
be proportionately and separately allocated between the items: $285
/ $380 = 75%; therefore, 75% of the $15 shipping charge, or $11.25,
must be allocated to the suit, and separately identified on the invoice
as such. The remaining 25% of the $15 shipping charge, or $3.75,
must be allocated to the shirt, and separately identified on the invoice
as such. The sales price of the shirt is $95 plus $3.75, which totals
$98.75; therefore, the shirt qualifies for the exemption.
(C) A customer orders a suit for $285 and a shirt for
$95. The charge to deliver the items is $20. The $20 shipping charge
must be proportionately and separately allocated between the items:
$285 / $380 = 75%; therefore, 75% of the $20 shipping charge, or $15,
must be allocated to the suit, and separately identified on the invoice as
such. The remaining 25% of the $20 shipping charge, or $5.00, must be
allocated to the shirt, and separately identified on the invoice as such.
The sales price of the shirt is $95 plus $5.00, which totals $100; because
the sales price of the shirt exceeds $99.99, the purchase of the shirt is
taxable.
(2) If the shipping and handling charge is a flat rate per
package and the amount charged is the same regardless of how many
items are included in the package, for purposes of this exemption the
total charge may be attributed to one of the items in the package rather
than proportionately and separately allocated between the items. For
example, a customer orders five shirts, with four priced at $98 and one
at $85. The retailer charges $10 for shipping and handling the order.
The retailer would have charged the same amount for shipping and han-
dling whether the customer ordered one shirt or five shirts. The retailer
may choose [chose] to attribute the $10 shipping and handling charge
to the shirt that was sold for $85 rather than allocate the charge propor-
tionately and separately between the shirts. If the charge is attributed
to the $85 shirt, the sales price of that shirt is $95, and all of the shirts
will qualify for the exemption.
(o) Documenting exempt sales. The retailer is not required to
obtain an exemption certificate on sales of eligible items during the ex-
emption period. However, the retailer’s records should clearly identify
the type of item sold, the date on which the item was sold, and the sales
price of the item.
(p) Reporting exempt sales. No special reporting procedures
are necessary to report exempt sales made during the exemption period.
Sales should be reported as currently required by law.
[(q) Local taxes. The three-day exemption also applies to lo-
cal taxes, unless the local taxing authority adopts an appropriate order
such as an ordinance to repeal the application of the exemption in the
manner provided by Tax Code, §326.003. A taxing authority that has
repealed the application of the exemption under this section may rein-
state the exemption in the same manner. The repeal of the application
of the exemption or a reinstated exemption takes effect on the first day
of the first calendar quarter that occurs after the expiration of the first
complete calendar quarter that occurs after the date on which the comp-
troller receives a copy of the order adopted. State taxes on qualifying
purchases are still not due.]
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.367
The Comptroller of Public Accounts proposes an amendment to
§3.367 relating to timber items. The amendment clarifies that
persons who use off-road heavy-duty diesel equipment in timber
operations may be exempt from the Texas Emissions Reduction
Plan Surcharge imposed on that equipment. A new subsection
(f) is added and the remaining subsections are renumbered ac-
cordingly.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as
a result of enforcing the rule will be in providing additional infor-
mation regarding tax responsibilities. This rule is adopted under
Tax Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code §151.3162 and
§151.0515.
§3.367. Timber Items (Tax Code, §151.3162 and §151.317).
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Equipment--An apparatus, device, hand tool, sim-
ple machine, or expendable supply item. Examples include axes,
handsaws, ropes, tree measurement devices, harnesses for tree
climbing, eye protection goggles, ear protection devices, components
of above-ground sprinkler systems or underground sprinkler systems,
boards or mats used for access to commercial timber sites, and
expendable supplies such as lubricants, solvents, and rags. The term
"equipment" includes repair, replacement parts, and accessories for
equipment. A computer or software program may qualify, if it is used
exclusively in the production of timber. For example, a computer used
exclusively to measure or track the growth of the trees to determine
harvest time is a timber item. However, computers and software used
in business accounting, bookkeeping, word processing, preparation of
payrolls and employee evaluations, or other non-production activities
are not timber items. The term does not include furniture, office
supplies, or office equipment.
(2) Machinery--A powered-operated machine. Examples
include chain saws, chippers, machinery used to drill holes for planting,
machinery used to fertilize, harvesters, slashers, merchandisers includ-
ing total merchandising systems, debarkers, delimbers, grapples, log
stackers, feller bunchers, loaders including knuckleboom loaders, skid-
ders, tractors, bulldozers, welding machines, compressors, and gener-
ators. The term "machinery" includes repair, replacement parts, and
accessories for machinery. The term does not include motor vehicles
or repair, replacement parts, or accessories for motor vehicles except
for motor vehicles that qualify as timber machines and timber trailers.
(3) Original producer--a person who:
(A) harvests timber that the person owns and continues
to own until the timber is processed, packed, or marketed; or
(B) is the grower of the timber, exercises predominant
operational control over the growth of the timber, and bears the risk of
loss of investment in the timber.
(4) Pollution control equipment--Machinery and equip-
ment that are used by an original producer to control pollution that
results from the processing, packing, or marketing of timber products
by the original producer.
(5) Production of timber--Activities to prepare the produc-
tion site or to plant, cultivate, or harvest commercial timber that will be
sold in the regular course of business. The term includes construction,
repair, and maintenance of private roads and lanes exclusively used for
access to commercial timber sites. Activities at a harvest site to cut
down commercial timber, debark, delimb, chip, slash, and to prepare
and load harvested timber qualify as the production of timber but are
not manufacturing operations as described in subsection (f) of this sec-
tion. The use of a timber trailer to haul the harvested logs or chips from
the harvest site for delivery to a saw mill also qualifies as the produc-
tion of timber. Transportation of timber products from a location other
than a commercial timber harvest site does not qualify.
(6) Timber machine--A self-propelled motor vehicle spe-
cially adapted to perform a specialized function for use primarily in
timber operations. Timber machine does not include any self-propelled
motor vehicle specifically designed or adapted for the primary purpose
of transporting timber or timber products including a self-propelled
motor vehicle designed to transport cargo and adapted with a cargo
loading device. For information concerning the exemption of a timber
machine from motor vehicle sales tax under Chapter 152 of the Tax
Code, see §3.72 of this title (relating to Farm Machines, Timber Ma-
chines and Trailers).
(7) Timber trailer--A trailer or semitrailer designed for and
used primarily in a timber operation. For information concerning the
exemption of a timber trailer from motor vehicle sales tax under Chap-
ter 152 of the Tax Code, see §3.72 of this title (relating to Farm Ma-
chines, Timber Machines and Trailers).
(b) Qualifying items. Persons may claim a partial refund or
credit for Texas sales or use taxes paid on purchases of the following
items:
(1) seedlings of trees commonly grown for commercial
timber. Examples of trees commonly grown for commercial timber
include hardwood or pine trees;
(2) defoliants, desiccants, fertilizers, fungicides, herbi-
cides, and insecticides that are exclusively used in the production of
timber for sale;
(3) machinery or equipment that is exclusively used in the
production of timber for sale, including accessories, repair or replace-
ment parts, and lubricants for the machinery or equipment;
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(4) tangible personal property sold or used as a compo-
nent of an underground irrigation system that is exclusively used in
the production of timber for sale. For example, a contractor who has
a lump-sum contract to install an underground irrigation system as an
improvement to realty is the consumer of the incorporated materials
and must pay sales tax on purchases. As authorized by Tax Code,
§151.3162(b)(2), the contractor may request a partial refund or credit
for tax that the contractor paid on the qualifying components of the ir-
rigation system. For further information on contracts to improve real
property, see §3.291 of this title (relating to Contractors); and
(5) machinery or equipment, including pollution control
equipment, that the original producer uses to process, pack, or market
timber product, if the machinery or equipment meets the requirements
enumerated in subsection (d)(1) of this section. Examples of eligible
machinery and equipment include stacking sticks used to dry the lum-
ber, forklifts, and conveyors.
(c) Partial refund or credit for sales or use tax paid on qualify-
ing items. A person who, during the period beginning October 1, 2001,
and ending December 31, 2007, pays Texas sales or use tax on the pur-
chase, lease, or rental of a qualifying item as set out in subsection (b)
of this section may either request a partial refund of the tax directly
from the comptroller or take a credit on a sales tax return for a portion
of the tax. The amount of the partial refund or credit is determined
by the date that the qualifying item is purchased, leased, or rented, as
provided in paragraphs (1)-(3) of this subsection. At the time of the
purchase, lease, or rental, the purchaser must pay sales or use tax to
the retailer and may not issue an exemption certificate to the retailer. A
purchaser must accrue and pay use tax to the comptroller on qualifying
items purchased out-of-state for use in Texas (see §3.346, concerning
Use Tax). The purchaser may take the partial credit on the sales and
use tax return when the purchaser reports and pays the tax to the comp-
troller. The amount of credit will be determined by the date on which
the purchaser brings the qualifying items into this state.
(1) If a qualifying item is purchased, leased, or rented from
October 1, 2001 through December 31, 2003, then the purchaser is
entitled to a refund or credit in an amount equal to 33% of the tax paid
on the item.
(2) If a qualifying item is purchased, leased, or rented from
January 1, 2004 through December 31, 2005, then the purchaser is en-
titled to a refund or credit in an amount equal to 50% of the tax paid on
the item.
(3) If a qualifying item is purchased, leased or rented from
January 1, 2006 through December 31, 2007, then the purchaser is en-
titled to a refund or credit in an amount equal to 75% of the tax paid on
the item.
(4) A purchaser may seek a refund or take a credit for tax
paid on exempt timber items within the following limitations:
(A) A purchaser who elects to take a credit must claim
the credit on a sales or use tax return for a report period that ends not
later than the first anniversary of the date that the timber item was pur-
chased, leased, or rented. For example, a quarterly filer who purchases
and pays tax on a qualifying item on October 2, 2001, may take the
33% credit on any quarterly return up to and including the return for
the quarter that ends September 30, 2002.
(B) A purchaser who elects to claim a refund directly
from the comptroller must submit a written claim not later than Decem-
ber 31 of the calendar year immediately following the year in which the
tax was paid. For example, a purchaser who purchases a timber item
and pays tax on October 2, 2001, must submit a refund claim for 33%
of tax paid by December 31, 2002.
(C) A purchaser who fails to take a credit on a return
before the expiration of the limitation period provided in subparagraph
(A) of this paragraph may still request a refund directly from the comp-
troller within the limitation period provided in subparagraph (B) of this
paragraph.
(5) Interest. Sales or use taxes paid on timber items that are
purchased, leased, or rented from October 1, 2001 through December
31, 2007, are not taxes paid in error, and no interest under Tax Code,
§111.064, is due on partial refunds or credits taken on timber items.
(6) Taxable services. Sales or use taxes paid on mainte-
nance, repair, or remodeling performed on qualifying machinery or
equipment from October 1, 2001 through December 31, 2007, are not
eligible for the partial refund or credit. A purchaser may claim a partial
refund or take a credit for tax paid on separately stated charges for parts,
accessories, and lubricants for qualifying machinery or equipment.
(7) Rentals and Leases. The amount of partial refund or
credit will be determined by the date on which the lessee takes posses-
sion of the items. The lessee may not claim a refund or take credit until
tax has been paid. The limitations in which the refund or credit must be
claimed or taken, as provided in paragraph (4) of this subsection, are
based on the date the lessee paid tax.
(d) Original producer.
(1) The original producer may qualify for the partial refund
or credit only if:
(A) the processing, packing, or marketing occurs at or
from a location operated by the original producer;
(B) at least 50% of the value of the timber products pro-
cessed, packed, or marketed at or from the location during the most re-
cent calendar year is attributable to products produced by the original
producer and not purchased or acquired from others; and
(C) the original producer does not for consideration
process, pack, or market timber products that belong to others, unless
the value of the product that belongs to another person is 5.0% or
less of the total value of the timber products processed, packed, or
marketed by the original producer.
(2) Two or more corporations that operate timber activities
on the same or adjacent tracts of land and that are entirely owned by
the same individual or a combination of the individual, the individual’s
spouse, and the individual’s children may qualify as an original pro-
ducer for the purposes of this paragraph.
(e) Exemption for timber items. After December 31, 2007, the
purchase, lease, or rental of timber items will be exempt from sales or
use tax, and a purchaser may issue a retailer a properly completed ex-
emption certificate in lieu of paying tax on qualifying items that are
purchased, leased, or rented after December 31, 2007. After Decem-
ber 31, 2007, taxable services performed on qualifying items will be
exempt under Tax Code, §151.3111.
(f) Exemption for off-road, heavy-duty diesel equipment. A
person who uses off-road heavy-duty diesel equipment in timber oper-
ations may claim an exemption from the Texas Emissions Reduction
Plan Surcharge imposed by Tax Code §151.0515 provided the equip-
ment is exclusively used in the production of timber for sale.
(g) [(f)] Manufacturing. A person who processes or fabricates
tangible personal property to be sold is a manufacturer and may be en-
titled to manufacturing exemptions provided by Tax Code, 151.318.
See §3.300 of this title (relating to Manufacturing; Custom Manufac-
turing; Fabricating; Processing) for information on tax exemptions for
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equipment and supplies used in manufacturing. For information re-
garding wrapping and packaging supplies purchased by manufacturers,
see §3.314 of this title (relating to Wrapping, Packing, Packaging Sup-
plies, Containers, Labels, Tags, [and] Export Packers,and Stevedoring
Materials and Suppliers).
(h) [(g)] Gas and electricity exemption. Effective October 1,
2001, natural gas and electricity used in timber operations are exempt
from sales and use taxes. See §3.295 of this title (relating to Natural
Gas and Electricity) for further information regarding the exemption of
natural gas and electricity.
(i) [(h)] Buildings. Buildings, structural components of build-
ings, and/or the materials used to build, construct, or fabricate buildings
are not timber items and are taxable.
(1) Buildings include any structures or edifices enclosing a
space within their walls, and usually are covered by a roof, the purpose
of which may be to provide storage, shelter, or housing, or to provide
work, office, or sales space. Examples of buildings include residential
quarters, offices, storage facilities, and warehouses.
(2) A building or structure that is essentially an item of
equipment or machinery necessary for timber production may be con-
sidered timber equipment if it is specifically designed for such use
and cannot be economically used for any other purpose. For exam-
ple, a commercial greenhouse is timber equipment if it is used to grow
seedlings of trees commonly grown for commercial timber.
(3) Pollution control equipment and machinery or equip-
ment used in processing, packing, or marketing by an original producer,
may qualify even if the machinery and equipment are affixed to real
property. For a timber producer to qualify for sales tax refunds or cred-
its on qualifying items that are installed under a contract to improve
real property, the timber producer must enter into a separated contract.
Additionally, the contract must separately state the charges for the qual-
ifying items from the charges for other tangible personal property. See
§3.291 of this title (relating to Contractors) for information regarding
new construction contracts. See §3.357 of this title (relating to Non-
residential Real Property Repair, Remodeling, and Restoration; Real
Property Maintenance) for information regarding nonresidential real
property repair, remodeling, or restoration.
(j) [(i)] Repeal of previous exemption. Effective October 1,
2001, the exemption in Tax Code, §151.3161, that took effect on Octo-
ber 1, 1995, is repealed. That provision allowed a tax exemption for the
first $50,000 of the purchase price of each complete unit of machinery
or equipment used exclusively in a commercial timber operation to pre-
pare the site, plant, cultivate, or to harvest timber in the regular course
of business.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
SUBCHAPTER S. MOTOR FUEL TAX
34 TAC §3.430
The Comptroller of Public Accounts proposes a new §3.430, con-
cerning records required, information required. The new rule
incorporates legislative changes in House Bill 2458, 78th Leg-
islature, 2003, to add Tax Code, Chapter 162, relating to motor
fuel taxes and the repeal of Tax Code, Chapter 153. The new
rule sets out records required to be maintained by motor fuel tax
license holders, unlicensed retail dealers of motor fuel, and un-
licensed users of motor fuel claiming refund. The new rule also
provides information required to obtain a motor fuel tax license
or registration under Tax Code, Chapter 162.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding tax responsibilities. This rule is adopted under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The new rule is proposed under Tax Code, §111.002, which pro-
vides the comptroller with the authority to prescribe, adopt, and
enforce rules relating to the administration and enforcement of
Tax Code, Title 2.
The new rule implements Tax Code, §§162.004, 162.012,
162.107, 162.108, 162.115, 162.127, 162.216, 162.208,
162.209, 162.229, and 162.309.
§3.430. Records Required, Information Required (Tax Code,
§§162.004, 162.012, 162.107, 162.108, 162.115, 162.127, 162.216,
162.208, 162.209, 162.229, and 162.309).
(a) This rule applies only to motor fuel transactions that take
place on or after January 1, 2004. Motor fuel transactions that occur
prior to January 1, 2004, will be governed by sections in Texas Admin-
istrative Code, Title 34, Part 1, Chapter 3, Subchapter L.
(b) Records Required.
(1) A supplier and permissive supplier, as those terms are
defined in Tax Code, §162.001, shall keep the shipping documents that
relate to each receipt for distribution of gasoline or diesel fuel and shall
keep records showing:
(A) the number of gallons of all gasoline or diesel fuel
inventories on hand at the first of each month;
(B) the number of gallons of all gasoline or diesel fuel
refined, compounded, or blended;
(C) the number of gallons of all gasoline or diesel fuel
purchased or received, showing the name of the seller and the date of
each purchase or receipt;
(D) the number of gallons of all gasoline or diesel fuel
sold, distributed, or used, showing the name of the purchaser and the
date of the sale, distribution, or use;
(E) the number of gallons of all gasoline or diesel fuel
lost by fire, theft, or accident; and
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(F) an itemized statement showing by load the number
of gallons of all gasoline or diesel fuel:
(i) received during the preceding calendar month for
export and the location of the loading;
(ii) exported from this state by destination state or
country; and
(iii) imported during the preceding calendar month
by state or country of origin.
(2) A supplier or permissive supplier when acting as a dis-
tributor, importer, exporter, blender, aviation fuel dealer, or motor fuel
transporter is subject to the record keeping requirements of that license.
(3) A distributor of gasoline or diesel fuel, as that term is
defined in Tax Code, §162.001, shall keep the shipping documents that
relate to each receipt for distribution of gasoline or diesel fuel and shall
keep records that show:
(A) the number of gallons of all gasoline or diesel fuel
inventories on hand at the first of each month;
(B) the number of gallons of all gasoline or diesel fuel
refined, compounded, or blended;
(C) the number of gallons of all gasoline or diesel fuel
purchased or received, showing the name of the seller and the date of
each purchase or receipt;
(D) the number of gallons of all gasoline or diesel fuel
sold, distributed, or used, showing the name of the purchaser and the
date of the sale, distribution, or use;
(E) the number of gallons of all gasoline or diesel fuel
lost by fire, theft, or accident;
(F) an itemized statement showing by load the number
of gallons of all gasoline or diesel fuel:
(i) received during the preceding calendar month for
export and the location of the loading;
(ii) exported from this state by destination state or
country; and
(iii) imported during the preceding calendar month
by state or country of origin; and
(G) proof of payment of tax to the destination state in a
form acceptable to the comptroller for gasoline or diesel fuel exported
from this state under Tax Code, §162.204(a)(4)(A).
(4) A distributor when acting as an importer, exporter,
blender, aviation fuel dealer, or motor fuel transporter is subject to the
record keeping requirements of that license.
(5) An importer, as that term is defined in Tax Code,
§162.001, shall keep the shipping documents that relate to each receipt
for distribution of gasoline or diesel fuel and shall keep records that
show:
(A) the number of gallons of all gasoline or diesel fuel
inventories on hand at the first of each month;
(B) the number of gallons of all gasoline or diesel fuel
refined, compounded, or blended;
(C) the number of gallons of all gasoline or diesel fuel
purchased or received, showing the name of the seller and the date of
each purchase or receipt;
(D) the number of gallons of all gasoline or diesel fuel
sold, distributed, or used, showing the name of the purchaser and the
date of the sale, distribution, or use;
(E) the number of gallons of all gasoline or diesel fuel
lost by fire, theft, or accident; and
(F) an itemized statement showing by load the number
of gallons of all gasoline or diesel fuel:
(i) received during the preceding calendar month for
export and the location of the loading;
(ii) exported from this state by destination state or
country; and
(iii) imported during the preceding calendar month
by state or country of origin.
(6) An importer when acting as an exporter or blender is
subject to the record keeping requirements of that license.
(7) An exporter, as that term is defined in Tax Code,
§162.001, shall keep the shipping documents that relate to each receipt
for distribution and shall keep records that show:
(A) the number of gallons of all gasoline or diesel fuel
inventories on hand at the first of each month;
(B) the number of gallons of all gasoline or diesel fuel
refined, compounded, or blended;
(C) the number of gallons of all gasoline or diesel fuel
purchased or received, showing the name of the seller and the date of
each purchase or receipt;
(D) the number of gallons of all gasoline or diesel fuel
sold, distributed, or used, showing the name of the purchaser and the
date of the sale or use;
(E) the number of gallons of all gasoline or diesel fuel
lost by fire, theft, or accident;
(F) an itemized statement showing by load the number
of gallons of all gasoline or diesel fuel:
(i) received during the preceding calendar month for
export and the location of the loading; and
(ii) exported from this state by destination state or
country;
(G) proof of payment of tax to the destination state
or proof that the transaction was exempt in the destination state, in a
form acceptable to the comptroller if an exemption under Tax Code,
§162.104(a)(4)(B) and §162.204(a)(4)(B) is claimed.
(8) A blender, as that term is defined in Tax Code,
§162.001, shall keep the shipping documents that relate to each receipt
for distribution and shall keep records that show the number of gallons
of:
(A) all gasoline or diesel fuel inventories on hand at the
first of each month;
(B) all gasoline or diesel fuel refined, compounded, or
blended;
(C) all blending agents blended with gasoline or diesel
fuel;
(D) all gasoline or diesel fuel purchased or received,
showing the name of the seller and the date of each purchase or re-
ceipt;
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(E) the number of gallons of all gasoline or diesel fuel
sold, distributed, or used, showing the name of the purchaser and the
date of the sale or use; and
(F) the number of gallons of all gasoline or diesel fuel
lost by fire, theft, or accident.
(9) A terminal operator, as that term is defined in Tax Code,
§162.001, shall keep a record showing:
(A) the number of gallons of all gasoline or diesel fuel
inventories on hand at the first of each month, including the name and
license number of each owner and the amount of gasoline or diesel fuel
held for each owner;
(B) the number of gallons of all gasoline or diesel fuel
received, showing the name of the seller and the date of each purchase
or receipt;
(C) the number of gallons of all gasoline or diesel fuel
sold, distributed, or used, showing the name of the purchaser and the
date of the sale, distribution, or use;
(D) the number of gallons of all gasoline or diesel fuel
lost by fire, theft, or accident; and
(E) the number of gallons of an itemized statement
showing by load the number of gallons of all gasoline or diesel fuel:
(i) received during the preceding calendar month for
export and the location of the loading;
(ii) exported from this state by destination state or
country; and
(iii) imported during the preceding calendar month
by state or country of origin.
(10) A dealer, as that term is defined in Tax Code,
§162.001, shall keep the shipping documents that relate to each receipt
for distribution and shall keep records that show the number of gallons
of:
(A) gasoline or diesel fuel inventories on hand at the
first of each month;
(B) all gasoline or diesel fuel purchased or received,
showing the name of the seller and the date of each purchase or re-
ceipt;
(C) all gasoline or diesel fuel sold or used, showing the
date of the sale or use; and
(D) all gasoline or diesel fuel lost by fire, theft, or acci-
dent.
(11) An interstate trucker, as that term is defined in Tax
Code, §162.001, shall keep a record on an individual-vehicle basis of:
(A) the total miles traveled, evidenced by odometer or
hubodometer readings, everywhere by all vehicles traveling to or from
this state, and the total miles traveled, evidenced by odometer or hu-
bodometer readings, in this state, including for each individual vehicle:
(i) date of each trip (starting and ending);
(ii) trip origin and destination;
(iii) beginning and ending odometer or hubodome-
ter reading of each trip;
(iv) odometer or hubodometer reading entering
Texas, and odometer or hubodometer reading leaving Texas;
(v) power unit number or vehicle identification num-
ber or license plate number;
(B) the total quantity purchased and delivered at retail
of gasoline, diesel fuel or liquefied gas everywhere by all vehicles trav-
eling to or from this state, and the total quantity of gasoline, diesel fuel
or liquefied gas purchased and delivered into the fuel supply tanks of
motor vehicles in this state, including for each individual vehicle:
(i) date of purchase;
(ii) name and address of seller;
(iii) number of gallons or liters purchased;
(iv) type of fuel purchased;
(v) price per gallon or liter; and
(vi) unit number of the vehicle into which the fuel
was placed.
(C) An interstate trucker that uses a distribution log to
record removals from the person’s own bulk storage into a motor vehi-
cle must include on each log the person’s stamped or preprinted name
and address, and for each individual delivery:
(i) date of delivery;
(ii) number of gallons or liters of gasoline, diesel
fuel or liquefied gas delivered;
(iii) license plate or vehicle identification number or
power unit number;
(iv) odometer or hubodometer reading; and
(v) signature of the user.
(D) An interstate trucker that maintains bulk fuel stor-
age must keep a record of the number of gallons of gasoline, diesel fuel,
or liquefied gas beginning and ending inventories, all invoices of bulk
purchases and records to substantiate all fuel withdrawals from storage.
(12) An aviation fuel dealer, as that term is defined in Tax
Code, §162.001, shall keep the shipping document that relates to each
receipt for distribution and shall keep records that show:
(A) the number of gallons of all gasoline or diesel fuel
inventories on hand at the first of each month;
(B) the number of gallons of all gasoline or diesel fuel
purchased or received, showing the name of the seller and the date of
each purchase or receipt;
(C) the number of gallons of all gasoline or diesel fuel
lost by fire, theft, or accident;
(D) the number of gallons of all gasoline or diesel fuel
sold or used in aircraft or aircraft servicing equipment; and
(i) the name of the purchaser or user of gasoline or
diesel fuel;
(ii) the date of the sale or use of gasoline or diesel
fuel; and
(iii) the registration or "N" number of the airplane or
a description or number of the aircraft or a description or number of the
aircraft servicing equipment in which gasoline or diesel fuel is used.
(13) A dyed diesel fuel bonded user, as that term is defined
in Tax Code, §162.001, shall keep a record showing the number of
gallons of:
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(A) dyed and undyed diesel fuel inventories on hand at
the first of each month;
(B) dyed and undyed diesel fuel purchased or received,
showing the name of the seller and the date of each purchase or receipt;
(C) dyed and undyed diesel fuel delivered into the fuel
supply tanks of motor vehicles;
(D) dyed and undyed diesel fuel used in off-highway
equipment or for other nonhighway purposes and described in Tax
Code, §162.229(c); and
(E) dyed and undyed diesel fuel lost by fire, theft, or
accident.
(14) A motor fuel transporter, as that term is defined in Tax
Code, §162.001, shall keep a complete and separate record of each in-
trastate and interstate transportation of gasoline or diesel fuel, showing:
(A) the date of transportation;
(B) the name of the consignor and consignee;
(C) the means of transportation;
(D) the quantity and kind of gasoline or diesel fuel
transported;
(E) the points of origin and destination;
(F) the import verification number if that number is re-
quired by §3.441 of this title (relating to Documentation of Imports
and Exports, Import Verification Numbers, Export Sales, and Diver-
sion Numbers); and
(G) full data concerning the diversion of shipments, in-
cluding the number of gallons diverted from interstate to intrastate and
intrastate to interstate commerce, the diversion number if that number
is required by §3.441 of this title.
(15) A licensed liquefied gas dealer, as that term is de-
scribed in Tax Code, §162.304, shall keep a record of all liquefied gas
sold or delivered for taxable purposes.
(16) A person who does not hold a license under Tax Code,
Chapter 162, who files a claim for refund of gasoline or diesel fuel taxes
shall keep the shipping document that relates to each receipt of gasoline
or diesel fuel, original invoice issued by the seller, and distribution log
to support gallons of gasoline or diesel fuel removed from the person’s
own bulk storage and for each individual delivery:
(A) the date of delivery;
(B) the number of gallons of gasoline or diesel fuel de-
livered;
(C) the signature of user; and
(D) the type or description of off-highway equipment
into which the gasoline or diesel fuel was delivered or the type of mo-
tor vehicle identified by state highway licensed plate number, vehicle
identification number, or unit number assigned to motor vehicle and
odometer or hubmeter reading.
(c) The comptroller may require selective schedules from a
supplier, permissive supplier, distributor, importer, exporter, blender,
terminal operator, motor fuel transporter, dealer, aviation fuel dealer,
dyed diesel fuel bonded user, and interstate trucker for any purchase,
sale, or delivery of gasoline or diesel fuel if the schedules are consistent
with the requirements of Tax Code, Chapter 162.
(d) The records required by this section must be kept for at
least four years and must be open to inspection at all times by the comp-
troller and the attorney general.
(e) A person who claims a deduction or exclusion authorized
by law must keep records that substantiate the claim. When records
regarding the amount and applicability of any deductions or exclusions
from the motor fuels tax are insufficient, the comptroller may estimate
deductions or exclusions based on any records available or may dis-
allow all deductions and exclusions. No exclusions for loss by fire,
accident, or theft will be allowed unless accompanied by fire depart-
ment, environmental regulatory agency, or police department reports
that verify the fire, accident, or theft.
(f) Failure to keep adequate records. If any person who is re-
quired by this section to keep accurate records of receipts, purchases,
sales, distributions, or uses of gasoline or diesel fuel, fails to keep those
records, the comptroller may estimate the tax liability based on any in-
formation available.
(g) The comptroller may suspend any permit or license the
comptroller has issued to a person if the person fails to keep the records
required by this section.
(h) Records may be written, kept on microfilm, stored on data
processing equipment, or may be in any form that the comptroller can
readily examine.
(i) Information required.
(1) The comptroller may require any person who must hold
a license or registration under Tax Code, Chapter 162, to furnish infor-
mation that the comptroller needs to:
(A) identify any person who applies for a motor fuels
license, uses a signed statement to purchase tax-free dyed diesel fuel,
or transports motor fuel in Texas by truck, railcar, or vessel, or any
person who is required to file a return;
(B) determine the amount of bond, if any, required to
commence or continue business;
(C) determine possible successor liability; and
(D) determine the amount of tax the person is required
to remit, if any.
(2) The information required may include, but is not lim-
ited to, the following:
(A) name of the actual owner of the business;
(B) name of each partner in a partnership;
(C) names of officers and directors of corporations and
other organizations;
(D) all trade names under which the owner operates;
(E) mailing address and actual locations of all business
outlets;
(F) license numbers, title numbers, and other identifica-
tion of business vehicles;
(G) identification numbers assigned by other govern-
mental agencies, including social security numbers, federal employers
identification numbers, and driver’s license numbers;
(H) names of gasoline and diesel fuel suppliers or dis-
tributors with whom the person will transact business; and
(I) names and last known addresses of former owners
of the business.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.432
The Comptroller of Public Accounts proposes new §3.432, con-
cerning refunds on gasoline and diesel fuel tax. The amendment
incorporates legislative changes made by House Bill 2458, 78th
Legislature, 2003, Regular Session, which amended Tax Code
by adding Chapter 162. The proposed rule provides guidelines
for claiming a tax refund or credit for taxes paid on gasoline or
diesel fuel used off the highway, resold to certain exempt enti-
ties, exported from Texas, loss caused by fire, theft, or accident,
and other exempt uses authorized by law.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding tax responsibilities. This rule is adopted under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This rule is proposed under Tax Code §111.102, which provides
the comptroller with the authority to prescribe, adopt, and en-
force rules relating to the administration and enforcement of the
provisions of Tax Code, Title 2.
The proposed rule implements Tax Code §§162.104, 162.125,
162.127, 162.128, 162.204, 162.227, 162.229, and 162.230.
§3.432. Refunds on Gasoline and Diesel Fuel Tax (Tax Code,
§§162.104, 162.125, 162.127, 162.128, 162.204, 162.227, 162.229,
and 162.230).
(a) This rule applies only to motor fuel transactions that take
place on or after January 1, 2004. Motor fuel transactions that occur
prior to January 1, 2004, will be governed by sections in Texas Admin-
istrative Code, Tile 34, Part 1, Chapter 3, Subchapter L.
(b) Refunds and credits. A person may file a claim for refund
or a license holder may take a credit on a return for taxes paid on gaso-
line or diesel fuel used off the highway, for certain resale, for export
from Texas, for loss caused by fire, theft, or accident, or other use if
authorized by law. The claim for refund or credit must be filed in ac-
cordance with this section.
(c) Time limitation. A claim for refund or credit must be filed
before the expiration of the following time limitations, as provided by
Tax Code, §162.128 and §162.230:
(1) one year from the first day of the calendar month that
follows:
(A) purchase;
(B) tax exempt sale;
(C) use, if withdrawn from one’s own storage for one’s
own use;
(D) export from Texas; or
(E) loss by fire, theft, or accident; or
(2) for dyed and undyed diesel fuel used in off-highway
equipment, stationary engines, or for other nonhighway purpose on or
after January 1, 2004, a claim for refund on diesel fuel under subsec-
tions (e), (f), and (g) of this section must be postmarked no later than
December 31, 2004, or
(3) four years from the due and payable date for a tax re-
turn on which an overpayment of tax was made by a licensed supplier,
permissive supplier, distributor, importer, exporter, or blender who de-
termines that taxes were erroneously reported or that more taxes were
paid than were due because of a mistake of fact or law. The supplier,
permissive supplier, distributor, importer, exporter, or blender must es-
tablish the credit by filing an amended tax return for the period in which
the error occurred and tax payment was made to the comptroller.
(d) Filing forms and documentation. A claim for refund or
credit must be on a form prescribed by the comptroller and must be
submitted within the applicable limitations period provided by subsec-
tion (c) of this section. A person or license holder is required to main-
tain and have available for inspection the following documentation and
information to substantiate a claim for refund or credit:
(1) an original purchase invoice with the name and address
of the seller or name of the purchaser, whichever is applicable. For
refund or credit purposes, the original invoice may be a copy of the
original impression if the copy has been stamped "Customer Original
Invoice," "Original for Tax Purposes," or similar wording. If a copy
is so stamped, the original and all other copies must then be stamped
"Not Good for Tax Purposes" or similar wording. Invoices of original
impression submitted in support of refund claims must be without the
above wording stamped or imprinted;
(2) evidence as to who paid the tax. A purchaser claiming a
refund or credit must have an invoice that either separately states the tax
amount paid or a written statement that the price included state tax. A
seller claiming a refund or credit must have issued an invoice, signed by
the purchaser, that contains a statement that no state tax was collected
or that it was a tax-free sale;
(3) if refund or credit is claimed on fuel purchased at retail
the purchase invoice must note the identification of each vehicle or type
of equipment (e.g., including railway engines, motor boats, refrigera-
tion units, stationary engines, off-highway equipment, or nonhighway
farm equipment that has traveled between multiple farms or ranches as
allowed in §3.440 of this title (relating to On-Highway Travel of Farm
Machinery)) in which the fuel was delivered and used;
(4) if refund or credit is claimed on fuel removed from the
claimant’s own bulk storage, then a distribution log as provided by Tax
Code, §162.127 and §162.229. The distribution log must contain the
name and address of the user and, for each individual removal from the
bulk storage the following information:
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(A) the date the fuel was removed;
(B) the number of gallons removed;
(C) the type of fuel removed;
(D) signature of the person removing the fuel; and
(E) the type or description of the off-highway equip-
ment into which the fuel the was delivered, or the identification of both
on-highway and off-highway motor vehicles into which the fuel was
delivered, including the state highway license number or vehicle iden-
tification number and odometer or hubmeter reading, or description of
other off-highway use.
(e) Refund or credit for gasoline or dyed and undyed diesel
fuel used solely for an off-highway purpose. A claim for refund or
credit for gasoline or dyed and undyed diesel fuel used solely for off-
highway purposes must list each off-highway vehicle or piece of equip-
ment or document other nonhighway use and the total number of gal-
lons used by way of a distribution log as described in subsection (d) of
this section. The refund or credit for dyed or undyed diesel fuel used
for off-highway purpose expires on January 1, 2005.
(f) Refund or credit for gasoline or dyed and undyed diesel fuel
used by a lessor of off-highway equipment. The lessor of off-highway
equipment who claims a refund or credit of state fuel tax must main-
tain documentation that shows that the state tax was assessed and paid,
a list of each piece of off-highway equipment, and a distribution log as
described in subsection (d) of this section of the number of gallons of
gasoline, dyed diesel fuel, and undyed diesel fuel used in both on-high-
way and off-highway vehicles and equipment. A lessor who claims a
refund of state fuel tax may include a separate refueling, fuel reim-
bursement, or fuel service charge on the invoice, if the invoice contains
a statement that the fuel charge does not include state motor fuel taxes.
The refund or credit for dyed or undyed diesel fuel used by a lessor of
off-highway equipment expires on January 1, 2005.
(g) Refund or credit for gasoline or dyed and undyed diesel
fuel used in a motor vehicle operated exclusively off-highway, except
for incidental highway use. A claim for refund or credit may be filed
by a person who used gasoline or dyed and undyed diesel fuel in motor
vehicles incidentally on the highway, when the incidental travel on the
public highway is infrequent, unscheduled, and insignificant to the total
operation of the motor vehicle, and only for the purpose of transferring
the base of operation or to travel to and from required maintenance
and repair. A refund or credit for dyed or undyed diesel fuel used in a
motor vehicle operated exclusively off-highway, except for incidental
highway use, expires on January 1, 2005.
(1) A record that shows the date and miles traveled during
each highway trip must be maintained.
(2) 1/4 gallon for each mile of incidental highway travel
shall be deducted from the number of gallons claimed.
(h) Refund or credit for gasoline used in gasoline-powered mo-
tor vehicles equipped with power take-off or auxiliary power units. A
person who files a claim for refund or a license holder who takes a credit
on a tax return for gasoline used in the operation of power take-off or
auxiliary power units must use one of the following methods in deter-
mination of the amount of gasoline used:
(1) direct measurement method. The use of a metering de-
vice, as defined by §3.435 of this title (relating to Metering Devices
Used to Claim Refund of Tax on Gasoline Used in Power Take-Off and
Auxiliary Power Units) is an acceptable method for determination of
fuel usage. A person who claims a refund or credit for gasoline used
to propel motor vehicles with approved measuring or metering devices
that measure or meter the fuel used in stationary operations must main-
tain records on each vehicle so equipped, and the records must reflect:
(A) the miles driven as shown by any type of odometer
or hubmeter;
(B) the gallons delivered to each vehicle; and
(C) the gallons used as recorded by the meter or other
measuring device;
(2) gasoline-powered ready mix concrete trucks and solid
waste refuse trucks equipped with power take-off or auxiliary power
units. Operators of gasoline-powered ready mix concrete trucks and
solid waste refuse trucks that are equipped with power take-off or aux-
iliary power units that are mounted on the motor vehicle and use the
fuel supply tank of the motor vehicle may claim refund on 30% of the
total gasoline used in this state by each vehicle. A solid waste refuse
truck means a motor vehicle equipped with a power take-off or aux-
iliary power unit that provides power to compact the refuse, open the
back of the container before ejection, and eject the compacted refuse;
(3) mileage factor method. The nontaxable use may be
determined by computing the taxable use at 1/4 gallon for each mile
traveled, as recorded by the odometer or hubmeter and subtracting that
amount from the total quantity of gasoline delivered into the motor ve-
hicle fuel supply tanks. The remainder will be considered nontaxable,
and a tax refund or tax credit may be claimed on that quantity of fuel;
(4) two tank method. A motor vehicle may be equipped
with two fuel tanks and an automatic switching device that a spring-ac-
tivated air release parking brake operates, and that switches from one
tank that is designated for highway use to another tank that is not so
designated when the vehicle is stationary. The highway tank and the
not-for-highway tank may not be connected by crossover line or equal-
izer line of any kind. The tax paid on the gasoline delivered to the
tank designated not-for-highway use may be claimed as a tax refund or
taken as a tax credit. All gasoline delivered into the fuel supply tanks
of a vehicle that is equipped with an automatic switching device must
be invoiced as taxable. Separate invoices must be issued for deliveries
of fuel into each tank. A notation that indicates that fuel was deliv-
ered into the tank designated not- for-highway use must be made on
invoices;
(5) fixed percentage method. In lieu of the use of one of
the previously mentioned methods, the owner or operator of a gaso-
line-powered motor vehicle that is equipped with a power take-off or
auxiliary power unit that is mounted on the vehicle may claim a credit
or refund of the tax paid on 5.0% of the total taxable gasoline used in
this state by each vehicle so equipped;
(6) proposed alternate methods. Proposals for the use of
methods that this section does not specifically cover to determine the
amount of gasoline used in power take-off operations or auxiliary
power units may be submitted to the comptroller for approval;
(7) accurate mileage records must be kept regardless of the
method used;
(8) beginning September 1, 2003, motor vehicle air condi-
tioning and heating systems are no longer considered power take-off
systems. A person may file a claim for refund of state taxes paid on
gasoline used in the operation of an air conditioning or heating system
prior to September 1, 2003.
(i) Refund or credit for gasoline or diesel fuel sold to or used
by an exempt entity.
(1) A license holder, other than an aviation fuel dealer, may
take a credit on a return for taxes paid on the purchase of gasoline or
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diesel fuel that is resold tax-free if the purchaser was one of the follow
entities:
(A) the United States or federal government and the
purchase is for its exclusive use. The federal government means any
department, board, bureau, agency, corporation, or commission that
the United States government has created or wholly owns. Exclusive
use by the federal government means use of fuel only in motor
vehicles or other equipment that the federal government operates.
A person operating under a contract with the federal government is
not an exempt entity. Evidence that sales were made to the federal
government must be maintained and consist of:
(i) a United States tax exemption certificate--Stan-
dard Form 1094 or similar certificate that includes the same informa-
tion as the Standard Form 1094; or
(ii) copies of the invoice(s) when a United States
National credit card--Standard Form 149, was used for the purchase,
which invoice must include the license plate number or official vehicle
designation, if fuel is delivered into the fuel supply tank of a motor ve-
hicle; or
(iii) a copy of a contract between the seller and the
federal government supporting the sales invoices or purchase vouchers;
(B) a Texas public school district and the purchase is for
its exclusive use. Exclusive use by a public school district means use
of fuel only in motor vehicles or other equipment that the public school
district operates;
(C) a commercial transportation company with a con-
tract to provide public school transportation services to a Texas pub-
lic school district under Education Code, §34.008, and the gasoline or
diesel is used exclusive to provide those services;
(D) a Texas non-profit electric cooperative organized
under Utilities Code, Chapter 161, and telephone cooperative organized
under Utilities Code, Chapter 162, and the purchase is for its exclusive
use. Exclusive use by an electric or telephone cooperative means use
of fuel only in motor vehicles or other equipment that the electric or
telephone cooperative operates.
(2) An exempt entity enumerated in paragraph (1)(A)-(D)
of this subsection, may claim a refund of taxes paid on gasoline or diesel
fuel purchased for its exclusive use.
(j) Refund or credit for gasoline or diesel fuel exported from
Texas or sold for export.
(1) A person may claim a refund or a licensed supplier, per-
missive supplier, distributor, importer, exporter, or blender may take a
credit on a return for taxes paid on gasoline or diesel fuel that the per-
son or the license holder exports from this state in quantities of 100 or
more gallons. Proof of export must be one of the following:
(A) proof of export that United States Customs officials
have certified, if the fuel was exported to a foreign country;
(B) proof of export that a port of entry official of the
state of importation has certified, if the state of importation maintains
ports of entry;
(C) proof from the taxing officials of the state into
which the fuel was imported that shows that the exporter has accounted
for the fuel on that state’s tax returns;
(D) other proof that the fuel has been reported to the
state into which the gasoline or diesel fuel was imported; or
(E) a common or contract carrier’s transporting docu-
ments (see §3.439 of this title (relating to Motor Fuel Transporting
Documents)) that list the consignor and consignee, the points of ori-
gin and destination, the number of gallons shipped or transported, the
date of export, and the kind of fuel exported;
(2) A licensed supplier, permissive supplier or distributor
may take a credit on a return for taxes paid on gasoline or diesel fuel
resold tax-free to a licensed supplier, permissive supplier, distributor,
importer, or exporter for immediate export from this state under the
following circumstances:
(A) a shipping document or bill of lading issued by the
seller that shows the destination state;
(B) the purchaser (exporter) is licensed in Texas as a
supplier, permissive supplier, distributor, importer, or exporter; and
(C) the purchaser is licensed in the destination state to
pay that state’s tax; or
(D) if the destination is a foreign country, a shipping
document or bill of lading issued by the seller that shows the foreign
destination.
(3) Effective January 1, 2006, a licensed supplier or per-
missive supplier must collect either the destination state’s tax or Texas
tax from the purchaser on gasoline or diesel fuel exported to another
state.
(k) Refund or credit for gasoline or diesel fuel loss by fire,
theft, or accident. A person may claim a refund or a license holder
may take a credit on a return for taxes paid on 100 or more gallons
of gasoline or diesel fuel loss by fire, theft, or accident. The claimant
must maintain records of the incident that establishes that the exact
quantity of fuel that has been claimed as lost was actually lost, and that
the loss resulted from that incident. The time limitation prescribed in
subsection (c)(1) of this section is determined by the date of the first
incident of a multiple incident loss that totals 100 gallons or more. A
claim for refund for loss by fire, theft, or accident shall be accompanied
by fire department, police department, or regulatory agency reports as
appropriate.
(1) If the incident is a drive-away theft at a retail outlet (i.e.,
theft occurs when a person delivers gasoline or diesel fuel into the fuel
supply tank(s) of a motor vehicle at a retail outlet without payment for
the fuel), the following documentation shall be maintained:
(A) a police department report or evidence that the inci-
dent of drive-away theft has been or will be taken as a deduction on the
federal income tax return during the same or the subsequent reporting
period; and
(B) separate report for each incident that the em-
ployee(s) who witnessed the event prepared and signed. The report
must include the date and time of occurrence, type of fuel, number
of gallons, outlet location, and, if the theft is reported to a police
department, the police case number.
(2) If the accidental loss was incurred through a leak in a
line or storage tank, the minimum proof required is:
(A) a statement by the person who actually dug up or
otherwise examined the hole or leak. Such statement should articulate
the extent of the leak, the date of the examination, and the person’s
name and title; and
(B) a statement of the actual loss as determined by com-
puting the measured inventory next preceding the discovery of the ac-
cidental leak, plus motor fuel salvaged from the leaky tank or line, if
any, less intervening withdrawals for sale or use.
30 TexReg 498 February 4, 2005 Texas Register
(3) A person claiming a refund or credit under this subsec-
tion must take inventory on the first of each month and promptly correct
the inventory for any loss that has occurred in the preceding month. If
inventories have not been accurately or timely measured, or if complete
records have not been kept of all withdrawals for sale or use as required
by law, a claim for refund or credit cannot be honored for payment.
(l) Refund or credit for gasoline or diesel moved between ter-
minals. A licensed supplier or permissive supplier may take a credit
on a return for tax paid on gasoline or diesel fuel removed from an IRS
registered terminal that is transferred by truck or railcar to another IRS
registered.
(m) Refund or credit for gasoline or diesel fuel sold to or pur-
chased by a licensed aviation fuel dealer.
(1) A licensed supplier, permissive supplier, or distributor
may take a credit on a return for tax paid on gasoline or diesel fuel sold
to a licensed aviation fuel dealer for delivery solely into the fuel supply
tanks of aircraft, aircraft servicing equipment, or into a bulk storage
tank of a licensed aviation fuel dealer.
(2) A licensed aviation fuel dealer may claim refund for
tax paid on gasoline or diesel fuel delivered into the fuel supply tanks
of aircraft, aircraft servicing equipment, or into a bulk storage tank of
another licensed aviation fuel dealer.
(n) Refund or credit for gasoline or diesel fuel used outside
of Texas by a licensed interstate trucker. A licensed interstate truck
may take a credit on a tax return for tax paid on gasoline or diesel fuel
purchased in Texas and used outside of Texas in commercial vehicles
operated under an interstate trucker license. The credit may be taken on
the return for the period in which the purchase occurred. If the credit
exceeds the amount of tax reported due on that return, the licensed
interstate trucker:
(1) may carry forward the excess credit on any of the three
successive quarterly returns until exhausted, or until the due date of the
third successive quarterly return, whichever occurs first; or
(2) may seek refund of the excess credit by filing a claim
for refund on or before the due date of the third successive quarterly
return; or
(3) if returns are filed on an annual basis an interstate
trucker may seek refund or credit no later than the due date of the
annual return; and
(4) any remaining credit not taken on return or claimed as
a refund before the prescribed deadline expires.
(o) Refund for gasoline or diesel fuel sold on Indian reserva-
tions. A retailer located on an Indian reservation recognized by the
United States government may claim refund of tax paid on gasoline or
diesel fuel resold tax-free to exempt tribal entities and tribal members.
The retail dealer must maintain records that include the original pur-
chase invoices that show that the state tax was paid and sales invoices
that include:
(1) the name of the purchaser;
(2) the date of the sale;
(3) the number of gallons sold;
(4) the type of fuel sold; and
(5) a written statement that no state tax was collected or
that it was a tax-free sale.
(p) The right to receive a refund or take a credit under this
section is not assignable.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.441
The Comptroller of Public Accounts proposes new §3.441, con-
cerning documentation of imports and exports, import verifica-
tion numbers, export sales, and diversion numbers. The new rule
incorporates legislative changes in House Bill 2458, 78th Legis-
lature, 2003, to add Tax Code, Chapter 162, relating to motor fuel
taxes and the repeal of Tax Code, Chapter 153. The new rule
provides requirements for a license holder to document imports
and exports of motor fuel, procedure to obtain import verifica-
tion and diversion numbers and conditions under which a license
holder makes an export sale.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding tax responsibilities. This rule is adopted under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas, 78711.
The new rule is proposed under Tax Code, §111.002, which pro-
vides the comptroller with the authority to prescribe, adopt, and
enforce rules relating to the administration and enforcement of
Tax Code. Title 2.
The proposed rule implements Tax Code, §§162.001, 162.004
and 162.016.
§3.441. Documentation of Imports and Exports, Import Verifica-
tion Numbers, Export Sales, and Diversion Numbers. (Tax Code,
§§162.001, 162.004 and 162.016)
(a) This rule applies only to motor fuel transactions that take
place on or after January 1, 2004. Motor fuel transactions that occur
prior to January 1, 2004, will be governed by sections in Texas Admin-
istrative Code, Title 34, Part 1, Chapter 3, Subchapter L.
(b) Imports.
(1) Imports. Motor fuel imported into Texas by or for a
seller constitutes an import by that seller. Motor fuel imported into
Texas by or for a purchaser constitutes an import by that purchaser.
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(2) Import Verification Number. An importer must obtain
from the comptroller an import verification number for each load of
gasoline or diesel fuel imported into Texas by truck or railroad tank
car. An import verification number must be obtained within 72 hours
before or after the gasoline or diesel fuel enters Texas. The importer
must write the import verification number on the shipping document
issued for that fuel.
(3) Documentation. An importer must possess a shipping
document created by the terminal or bulk plant where the fuel was
loaded (see §3.439 of this title (relating to Motor Fuel Transportation
Documents) for motor fuel imported by any means into Texas).
(c) Export Sales.
(1) A licensed supplier, permissive supplier or distributor
makes an export sale when it sells motor fuel in Texas to a licensed ex-
porter, importer, distributor, supplier or permissive supplier who then,
prior to any other sale or use in Texas, sends or transports the motor
fuel outside the state. The bill of lading or shipping document must list
the out of state destination.
(2) A licensed supplier, permissive supplier, or distributor
who makes an export sale will not be liable for tax on motor fuel that
the purchaser diverts provided that the seller issued a bill of lading
or shipping document that shows that the fuel is to be delivered to a
destination outside Texas.
(3) Documentation.
(A) The comptroller may request proof of export from
the exporter to verify that the motor fuel was exported from Texas. This
proof may consist of:
(B) proof of export that a U.S. customs office has certi-
fied, if the fuel was exported from this state to a foreign country;
(C) proof of export that a port of entry of the state of
importation has certified, if ports of entry are maintained by that state;
(D) proof from the tax officials of the state into which
the motor fuel was imported, which shows that the exporter has ac-
counted for the motor fuel on the state’s tax report; or
(E) other proof that the fuel has been reported to the
state into which the motor fuel was imported.
(d) Diversion Number. An importer or exporter who diverts
the delivery of a load of gasoline or diesel fuel being transported by
truck or railroad tank car from the destination state or country that is
preprinted on the shipping document that has been issued for that fuel
to another state or country must obtain a diversion number from the
comptroller. A diversion number must be obtained within 72 hours
before or after the diversion. The importer, exporter, or common or
contract carrier must write the diversion number on the shipping doc-
ument issued for that fuel.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.442
The Comptroller of Public Accounts proposes a new §3.442,
concerning bad debts or accelerated credit for non-payment of
taxes. The new rule incorporates legislative changes in House
Bill 2458, 78th Legislature, 2003, to add Tax Code, Chapter 162,
relating to motor fuel taxes and the repeal of Tax Code, Chapter
153. The new rule provides the criteria necessary for a licensed
distributor, supplier, or permissive supplier to file a claim for re-
fund on the monthly return for a bad debt deduction or acceler-
ated credit for the non-payment of tax, requirements for repaying
tax when payment is recovered, and criminal and civil penalties
for issuing bad checks for the payment of fuel.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding tax responsibilities. This rule is adopted under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant Lomax,
Manager, Tax Policy Division, P.O. Box 13528, Austin, Texas,
78711.
The new rule is proposed under Tax Code, §111.002, which pro-
vides the comptroller with the authority to prescribe, adopt, and
enforce rules relating to the administration and enforcement of
Tax Code, Title 2
The new rule implements Tax Code, §§162.113, 162.116,
162.126, 162.214, 162.228, and 162.409.
§3.442. Bad Debts or Accelerated Credit for Non-payment of Taxes.
(Tax Code, §§162.113, 162.116, 162.126, 162.214, 162.228, and
162.409).
(a) This rule applies only to motor fuel transactions that take
place on or after January 1, 2004, under Tax Code, Chapter 162. Motor
fuel transactions that occur before January 1, 2004, are governed by
provisions of Chapter 3, Subchapter L of this title, and promulgated
under Tax Code, Chapter 153.
(b) Bad Debt Deductions. A licensed distributor, supplier, or
permissive supplier may file a claim for refund on the monthly return
of taxes paid on fuel that was sold on account that is later determined
to be uncollectible, worthless, and previously written off as bad debt
at the time that the distributor, supplier, or permissive supplier held an
active license..
(1) The claim for refund must be in writing, state the fuel
type (gasoline or diesel), state the beginning and ending date of sales
on which the bad debt is claimed, the number of gallons, and the dollar
amount of bad debts. The licensed distributor, supplier, or permissive
supplier must establish the bad debt amount by providing information
on the form required by the comptroller. Required information includes
but is not limited to the following:
(A) the date of sale or invoice date;
(B) invoice fuel amount, and invoice fuel tax amount;
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(C) the name and address of the purchaser, and if appli-
cable, the licensed number of the purchaser;
(D) all payments or credits applied to the account of the
purchaser; and
(E) uncollected amounts in the purchaser’s account that
were written off as bad debt in the distributor’s, supplier’s, or permis-
sive supplier’s records, including the number of gallons of fuel repre-
sented by the motor fuel portion of the bad debt.
(2) All payments and credits made by the purchaser must
be applied to the purchaser’s account to determine the bad debt amount,
and if the purchaser’s account also contains purchases of goods other
than motor fuel, then the payments and credits to that account should be
applied ratably between motor fuel, including tax, and other goods sold
to the purchaser. The comptroller will only allow a claim for refund of
tax on the number of gallons represented by the motor fuel portion of
the bad debt. The maximum amount of refund claimed cannot exceed
the tax paid on the fuel sold on account that has been written off as a
bad debt.
(3) A claim for refund of taxes based on a bad debt must
be filed within four years from the date the account is entered in the
distributor’s, supplier’s, or permissive supplier’s books as a bad debt.
(c) Accelerated Credit. If a licensed supplier or permissive
supplier reported and remitted taxes on a tax return for fuel sold on
account to a purchaser who is licensed as a distributor or importer at
the time of the transaction and who subsequently fails to pay the taxes
to the seller, the licensed supplier or permissive supplier may take a
credit against tax liability on a subsequent tax return if the licensed
supplier or permissive supplier notifies the comptroller of the default
within 60 days after the default occurs.
(1) The notification shall be provided in the form required
by the comptroller, and credits may be taken beginning with the return
for the reporting month in which the notification is made. When credits
are taken on a return, the licensed supplier or permissive supplier must
submit with that return information required by the comptroller.
(2) A licensed supplier or permissive supplier who fails to
notify the comptroller of the default within the prescribed 60-day pe-
riod cannot take a credit on a return, but may seek a refund of taxes
based on bad debts subject to the requirements provided by subsection
(b) of this section.
(3) All payments and credits made by the purchaser must
be applied to the purchaser’s account to determine that non-payment
amount, and if the purchaser’s account contains the purchase of goods
or items other than motor fuel, then the payments and credits to that
account should be applied ratably between motor fuel, including tax,
and other goods or items sold to the purchaser. The comptroller will
only allow a credit of tax on the number of gallons represented by the
motor fuel portion of the unpaid amount. The maximum amount of
credit taken cannot exceed the tax paid on the fuel sold on account that
has been unpaid.
(4) If the notification of default was timely made to the
comptroller, credits for taxes that were not collected from the licensed
purchaser must be taken within four years from the date of default.
(5) A distributor, supplier, permissive supplier, or importer
whose right to defer payment of tax to a supplier or permissive sup-
plier has been suspended may seek reinstatement of the right to defer
payment when all motor fuel tax liability has been satisfied and consid-
ered in good standing with the comptroller. The distributor, supplier,
permissive supplier, or importer must request that the comptroller issue
a notice of good standing for motor fuel taxes.
(d) Credit card sales. The refund for bad debts or credit for
non-payment of taxes allowed under this section does not apply to sales
of fuel that is delivered into the supply tank of a motor vehicle or motor-
boat when payment is made through the use and acceptance of a credit
card. For purpose of this section, a credit card is defined as any card,
plate, key, or like device by which credit is extended to and charged
to the purchaser’s account. Credit sales to commercial or agricultural
customers at locations not open to the general public are eligible to the
bad debt credit.
(e) A supplier, permissive supplier, or distributor who collects
all or part of an account that was written off as a bad debt for which a
refund was sought under subsection (b) of this section or who collects
all or part of the unpaid tax after a credit was taken under subsection
(c) of this section, must report and remit the collected amount on the
return that is due for the reporting period in which the bad debt was
originally claimed. The comptroller may assess a deficiency, including
10% penalty at the rate provided by Tax Code, §111.060, if the amount
recovered is not reported and tax is not paid to the state during the
month in which the recovery is made. Interest will accrue from the
date the credit was taken.
(f) If the comptroller determines that a taxpayer obtained a re-
fund from the comptroller or took a credit on a return when he knew or
should reasonably have known that the account or tax was collectible,
the comptroller may issue a deficiency for the tax plus 10% penalty
and interest imposed from the date the refund was granted or the credit
taken. In addition, other penalties provided by this section or by Tax
Code, Chapters 111 or 162, may be imposed.
(g) The comptroller may issue a deficiency assessment for
tax, plus penalty and interest applicable under Tax Code, Chapter 111,
against the purchaser whose account was the subject of a refund for
bad debt obtained or a credit claimed by a distributor, supplier, or
permissive supplier.
(h) Criminal and civil penalties for issuing bad checks.
(1) A person commits an offense if he issues a check to
a licensed distributor, licensed supplier, or permissive supplier for the
payment of fuel knowing that his account with the bank on which the
check is drawn has insufficient funds and if the payment is for an obli-
gation that includes tax imposed by Tax Code, Chapter 162, that is re-
quired to be collected by the licensed distributor or licensed supplier.
The offense is a Class C misdemeanor.
(2) If a licensed distributor, licensed supplier, or permis-
sive supplier receives an insufficient fund check causing a refund to be
sought or a credit taken in accordance with the provisions in this sec-
tion, the licensed distributor or licensed supplier may notify the comp-
troller of the receipt of the insufficient fund check. When making the
notification, a photocopy of both sides of the returned check should be
furnished.
(3) A person who issues an insufficient fund check to a li-
censed distributor, licensed supplier, or permissive supplier for pay-
ment of an obligation that includes tax imposed by Tax Code, Chap-
ter 162, that is required to be collected by the licensed distributor, li-
censed supplier, or permissive supplier may be assessed a penalty equal
to 100% of the total amount of tax not paid to the licensed distributor,
licensed supplier, or permissive supplier. This penalty is in addition
to any penalties, interest, and collection actions authorized by the Tax
Code.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.444
The Comptroller of Public Accounts proposes new §3.444, con-
cerning temperature adjustment conversion table and metering
devices. The new rule incorporates legislative changes in House
Bill 2458, 78th Legislature, 2003, to add Tax Code, Chapter 162,
relating to motor fuel taxes and the repeal of Tax Code, Chapter
153. The new rule provides the method to be used to temper-
ature adjust a volume of gasoline or diesel fuel to 60 degrees
Fahrenheit and describes the frequency and methods required
to test and maintain the accuracy of meters and thermometers
used to measure the temperature of gasoline and diesel fuel.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding tax responsibilities. This rule is adopted under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas, 78711.
The new rule is proposed under Tax Code, §111.002, which pro-
vides the comptroller with the authority to prescribe, adopt, and
enforce rules relating to the administration and enforcement of
Tax Code. Title 2.
The proposed rule implements Tax Code, §162.103 and
§162.202.
§3.444. Temperature Adjustment Conversion Table and Metering De-
vices (Tax Code, §162.103 and §162.202).
(a) This rule applies only to motor fuel transactions that take
place on or after January 1, 2004. Motor fuel transactions that occur
prior to January 1, 2004, will be governed by sections in Texas Admin-
istrative Code, Title 34, Part 1, Chapter 3, Subchapter L.
(b) Temperature adjustment method. For the purpose of con-
version of actual gasoline and diesel fuel volume to equivalent volume
of 60 degrees Fahrenheit, Table 6B of revised ASTM-API-IP Petro-
leum Measurement Tables may be used in lieu of any conversion table
which the comptroller may issue.
(c) Testing and accuracy of meters and thermometers or other
devices designed to accurately measure the temperature of fuel. Me-
ters must be tested each 90 days or after 10 million gallons through-put,
whichever occurs first. The accuracy of any meter being used must be
maintained within 1% of correct volume during all loading or unload-
ing operations. The tests of meters shall be determined by the methods
provided by the American Society of Mechanical Engineers- American
Petroleum Institute for the Installation, Proving and Operation of Me-
ters in Liquid Hydrocarbon Service. Thermometers or other devices
designed to accurately measure the temperature of fuel must be tested
each 90 days and must conform to standards set by the American Soci-
ety of Mechanical Engineers-American Petroleum Institute or National
Bureau of Standards.
(d) Records. A record of all tests must be maintained and open
for examination by the comptroller for a period of four years.
(e) Posting of results. The results of the most recent tests on
all meters and thermometers or temperature measuring devices being
used must be posted in a conspicuous place at each terminal where the
tests are required.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.446
The Comptroller of Public Accounts proposes new §3.446, con-
cerning electronic filing of reports, civil penalties, and deferred
tax payments. The new rule incorporates legislative changes in
House Bill 2458, 78th Legislature, 2003, to add Tax Code, Chap-
ter 162, relating to motor fuel taxes and the repeal of Tax Code,
Chapter 153. The new rule provides requirements for electronic
filing of reports and schedules by licensed suppliers, permissive
suppliers, distributors, importers, exporters, blenders, motor fuel
transporters, and terminal operators, conditions under which a
civil penal may be assessed for failure to file reports or failure
to file reports electronically when required to do so, and de-
ferred tax payments to licensed suppliers and permissive suppli-
ers by licensed suppliers, permissive suppliers, distributors and
importers.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding tax responsibilities. This rule is adopted under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant Lomax,
Manager, Tax Policy Division, P.O. Box 13528, Austin, Texas
78711.
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The new rule is proposed under Tax Code, §111.002, which pro-
vides the comptroller with the authority to prescribe, adopt, and
enforce rules relating to the administration and enforcement of
the Tax Code, Title 2.
The amendment implements Tax Code, §§162.114, 162.116,
162.118, 162.119, 162.120, 162.121, 162.122, 162.123,
162.215, 162.217, 162.219, 162.220, 162.221, 162.222,
162.223, 162.224, and 162.402.
§3.446. Electronic Filing of Reports, Civil Penalties, and Deferred
Tax Payments. (Tax Code, §§162,114, 162.116, 162.118, 162.119,
162.120, 162.121, 162.122, 162.123, 162.215, 162.217, 162.219,
162.220, 162.221, 162.222, 162.223, 162.224, and 162.402).
(a) This rule applies only to motor fuel transactions that take
place on or after January 1, 2004. Motor fuel transactions that occur
prior to January 1, 2004, will be governed by sections in Texas Admin-
istrative Code, Title 34, Part 1, Chapter 3, Subchapter L.
(b) Electronic filing of reports and schedules.
(1) The comptroller may require a supplier, permissive sup-
plier, distributor, importer, exporter, blender, or motor fuel transporter
to file reports and schedules by means of electronic transmission under
the following circumstances:
(A) the combined total number of gallons of gasoline
and diesel fuel that a licensed supplier, permissive supplier, distributor,
importer, exporter, or blender receives during the preceding 12 months
exceeds five million gallons, or the total number of transactions that a
licensed supplier, permissive supplier, distributor, importer, exporter, or
blender reports on the monthly report schedules exceeds 100 transac-
tions each month for three consecutive months on an individual license
basis; or
(B) the total number of transactions that a motor fuel
transporter reports on the quarterly report schedules exceeds 100 trans-
actions.
(2) For the purpose of this section, one transaction means a
single purchase, sale, import, or export of gasoline or diesel fuel, or the
summary of multiple purchases, sales, imports, or exports of gasoline
or diesel fuel during a reporting period, when the seller, purchaser, fuel
type, motor fuel transporter, origin state or country, and destination
state or country are the same.
(3) The taxpayer or its authorized agent shall enter into a
written agreement with the comptroller to permit electronic filing of
reports and schedules. The signature of the taxpayer or its authorized
agent on the written agreement into which the parties enter for this
purpose shall be deemed to appear on each report filed electronically.
(4) Electronic transmission of each report and schedule
shall be made in a format that the comptroller approves and that is
compatible with the comptroller’s equipment and facilities.
(5) The comptroller shall notify the taxpayers to whom this
subsection applies no less than 90 days before the taxpayer is required
to begin filing its reports and schedules electronically.
(6) Suppliers, permissive suppliers, distributors, importers,
exporter, blenders, and motor fuel transporters who are required to file
reports and supplements electronically, but are unable to do so, may
request a waiver from the comptroller.
(7) The license of a supplier, permissive supplier, dis-
tributor, importer, exporter, blender, or motor fuel transporter who
is required to file electronically may be suspended if the supplier,
permissive supplier, distributor, importer, exporter, blender, or motor
fuel transporter fails to file reports and schedules by means of
electronic transmission in an approved format, after being notified of
such requirement.
(8) A terminal operator must file reports and schedules
electronically.
(c) Civil penalty.
(1) A motor fuel transporter who is required to file reports
and schedules and who fails to do so, after being notified of such re-
quirement, may be assessed a penalty not to exceed $200 for each report
period and $25 for each reportable transaction. Each calendar quarter
that a motor fuel transporter fails to file a report with the comptroller is
a separate violation. The comptroller will send notice to the motor fuel
transporter about the assessment of the penalty. The motor fuel trans-
porter may request a redetermination under the terms of §§1.1-1.42 of
this title (relating to Rules of Practice and Procedure). An oral hearing
at the office of the Comptroller of Public Accounts in Austin, Texas,
may be requested. The standard of proof in an administrative hearing
pursuant to this section is by a preponderance of the evidence, unless
otherwise provided by statute.
(2) A motor fuel transporter or terminal operator who is
required to file reports and schedules electronically and who fails to
do so in an approved format, after being notified of such requirement,
may be assessed a penalty not to exceed $200 for each report period and
$25 for each reportable transaction. The comptroller will send notice
to the motor fuel transporter or terminal operator about the assessment
of the penalty. The motor fuel transporter or terminal operator may
request a redetermination under the terms of §§1.1-1.42 of this title
(relating to Rules of Practice and Procedure). An oral hearing at the
office of the Comptroller of Public Accounts in Austin, Texas, may be
requested. The standard of proof in an administrative hearing pursuant
to this section is by a preponderance of the evidence, unless otherwise
provided by statute.
(d) Deferred tax payments.
(1) A licensed supplier, permissive supplier, distributor, or
importer ordering a withdrawal of motor fuel at a terminal rack may
elect to defer the payment of taxes to a supplier or permissive supplier
until two days before the supplier or permissive supplier is required to
remit the tax to the state. If two days before the report due date falls
on a weekend or banking holiday, then the payment to the supplier or
permissive supplier is to be made on the last business day prior to the
weekend or banking holiday. For example, if the due date falls on a
Tuesday the 25th, then the supplier or permissive supplier may draft
the account on Friday the 21st.
(2) A supplier, a permissive supplier, or its representative
shall give at least a two day notice by electronic means of the amount
to be drafted from the account of the supplier, permissive supplier, dis-
tributor, or importer. If two days before the date the bank account is
to be drafted falls on a weekend or banking holiday, then the notice to
the supplier, permissive supplier, distributor or importer is to be made
on the last business day prior to the weekend or banking holiday. For
example, if the due date falls on a Tuesday the 25th, then the supplier
or permissive supplier must give notice on Wednesday the 19th.
(3) The supplier, permissive supplier, distributor or
importer shall pay the taxes to the supplier or permissive supplier by
electronic funds transfer.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
SUBCHAPTER W. AMUSEMENT MACHINE
REGULATION AND TAX
34 TAC §3.601
The Comptroller of Public Accounts proposes an amendment to
§3.601, concerning definitions, changes in ownership, gross re-
ceipts regulations, and record keeping requirements. This sec-
tion is amended to provide notification and record keeping re-
quirements.
Subsection (b)(2) is amended to require general business
license holders to file written notification of change of ownership
of a machine, as required for registration certificate holders.
Subsection (d)(1)(F) is amended to require that directions
to a location included in a licensee’s records when location
address is a rural route and box number. Subsection (d)(1)(G)
is amended to require that the notification of change of machine
ownership is included in a licensee’s records.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the amendment would have no
fiscal impact on the state or on units of local government. This
rule is adopted under Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528.
This amendment is proposed under Tax Code, §111.002 and
§111.0022, which provides the Comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administra-
tion and enforcement of the provisions of Tax Code, Title 2, and
taxes, fees, or other charges which the comptroller administers
under other law.
The amendment implements Occupations Code, §2153.201 and
§2153.202.
§3.601. Definitions, Changes in Ownership, Gross Receipts Regula-
tions, and Record Keeping Requirements.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Gross receipts--The total sum of money derived from
the operation of a coin-operated machine which vends music, skill, or
pleasure.
(2) Issue a license--A license issued on an applicant’s orig-
inal application or a license issued on an application for renewal.
(3) License--A general business license, import license, or
repair license issued by the comptroller.
(4) Machine or amusement machine--All machines
that[which] vend or dispense music, or are operated for skill or
pleasure. A machine in an independent cabinet with a separate central
control mechanism shall be considered a separate machine in regard
to occupation tax requirements. A machine that[which] is no longer
functional, and that has been permanently taken out of service, will
not be considered to be a coin-operated machine operated for music,
skill, or pleasure. In this context permanently taken out of service
means that it is no longer financially practical to operate the machine
and the machine[it] will be used only for parts.
(5) Machines designed exclusively for children--Machines
that[which] can only be used for skill or pleasure by a child under 12
years of age.
(6) Owner of a registration certificate--An owner who pos-
sesses a valid registration certificate issued by the comptroller.
(7) Permit--The decal issued by the comptroller to an
owner of a coin-operated machine evidencing the payment of the
occupation tax.
(8) Person--Any natural person, association of natural per-
sons, trustee, receiver, partnership, corporation, organization, or the
manager, agent, [servant] or employee of any of them.
(9) Video game--An electronic mechanism played for skill
or pleasure by means of images on a screen. Each cabinet that[which]
holds a game of skill or pleasure by means of images on a screen con-
stitutes an independent operation subject to the occupation tax.
(b) Changes in ownership. Changes in ownership are reported
in the following manner:
(1) if any partner of a partnership; trustee of a trust; receiver
of a receivership; officer or director of a corporation; shareholder own-
ing 10% or more of the outstanding shares of a corporation; individual
applicant or licensee; officer, director or member of an association or
other entity changes since[from the date] the last ownership informa-
tion was filed with the comptroller, written notification of the owner-
ship change must be filed with the comptroller within 10 days of the
ownership change;
(2) if any information on an application changes
since[from the date] the last application was filed or any information
changes since[from the last date] the comptroller was notified of
an information change, including the change of ownership of any
permitted machine owned by the registration certificate holderor
general business license holder, written notification of the change
must be filed with the comptroller within 10 days of the change;
(3) if the owners of a corporation change, a written notifi-
cation of the change must be filed with the comptroller within 10 days
of the change. The business entity may continue to operate under its
existing license or registration certificate;
(4) if partners in a partnership change or a business entity
dissolves, the successor in interest must request a temporary extension
of a license or file an application for a new license. A successor in
interest is one who assumes the ownership interest of a business entity
but does not include the purchaser of the assets of the entity. To request
a temporary extension of a license, the successor in interest must file
with the comptroller a certification by the county judge of the county in
which the business is located that the person requesting the extension
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is successor in interest. In the case of a sole proprietor, only when
there is a successor in interest as the result of the death of the licensee
can there be an extension of a license. The death of this licensee must
be certified by a county judge of the county in which the business is
located, or by the judge of the probate court in the county in which the
estate of the deceased licensee is probated. In all other instances, the
entity assuming a sole proprietor’s interest must obtain a license. At
the time of renewal of a license that has been extended, the successor
in interest must file an original license application; and
(5) if a sole proprietor owner of a registration certificate
dies, the successor in interest must notify the comptroller in writing.
The successor in interest may then continue to use the registration cer-
tificate until its expiration at which time the successor in interest must
file an original application for a registration certificate. In all other
instances, the successor in interest of the owner of a registration cer-
tificate shall file an application for a new registration certificate.
(c) Gross receipts regulations. The following regulations ap-
ply to gross receipts:
(1) distribution of gross receipts from amusement ma-
chines. The term "gross receipts from an amusement machine" is
defined to be the total sum of money derived from the operation of
a coin-operated machine that[which] vends music, skill, or pleasure.
No licensee shall enter into a contract or offer to contract with a bailee
or lessee (location operator) of an amusement machine to compensate
the bailee or lessee in excess of 50% of the gross receipts from an
amusement machine, except that a licensee may refund a bailee or
lessee of an amusement machine all money accepted by an amusement
machine due to its malfunction. Before any money may be refunded
under this exception, the name, address, and telephone number of the
person who deposited money in the malfunctioning machine together
with the sum of money deposited by him must be supplied to the
licensee;
(2) collection records of distribution of gross receipts from
an amusement machine. Complete and separate records showing the
distribution of the gross receipts for each location that an amusement
machine is operated shall be made on each and every occasion the li-
censee or one of his employees collects money from the cash box of an
amusement machine placed in operation. These records showing the
distribution of the gross receipts for each location that an amusement
machine is operated shall be kept by a licensee at his[their] designated
address. These records shall be kept by the licensee for a period of two
years; and
(3) entry to cash boxes of amusement machines. No li-
censee shall allow the bailee or lessee of an amusement machine to
open or gain entry in any manner to the cash box except a coin-oper-
ated machine equipped with an income meter that totals or computes
the sum of money deposited in the machine in dollars and cents. All
keys to the cash box of a coin-operated machine other than a machine
expressly exempt by this rule shall at all times remain in the possession
of the licensee or his employees.
(d) Record keeping requirements. The following requirements
are imposed on record keeping:
(1) in addition to all other record keeping requirements,
each licensee shall maintain at the designated address, for inspection
at all times by the comptroller, a record of each and every amusement
machine purchased, received, possessed, controlled, handled, exhib-
ited, or operated by him in this state as long as the licensee owns the
machine and for two years after the date the licensee ceases to own the
machine. Under this section the following information shall be shown
in the licensee’s records:
(A) the full name and address of the owner of each and
every machine, or if other than an individual, the principal officers or
members thereof and their addresses;
(B) the date each machine was acquired or received in
Texas;
(C) the make, type, and serial number of each and every
machine;
(D) the date each machine was first placed in operation;
(E) the date of the first and most recent registration of
each machine;
(F) the location or locations of each machine including
county, city, and street, or directions if location is a[and/or] rural route
and box number;
(G) every change in ownership of each ma-
chineincluding written notification as described in subsection
(b)(2) of this section;
(H) the distribution of the gross receipts for each loca-
tion that a machine is located and the receipts from each machine;
(I) the date each machine was taken out of operation,
the reason the machine was taken out of operation, and the location of a
machine taken out of operation or the description of the final disposition
of a machine; and
(J) all contracts made with location owners;
(2) depreciation schedules and federal income tax returns
must be maintained for four years to be in compliance with the sales
tax statutes; and
(3) purchase invoices for the machines must be maintained
for four years to be in compliance with the sales tax statutes.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.602
The Comptroller of Public Accounts proposes an amendment to
§3.602, concerning licenses and certificates, renewals and due
dates, occupation tax permits and exemptions. This section is
amended to update incorrect statutory references. The legisla-
ture changed the penalty for operating without a license or reg-
istration certificate. The legislature codified the Coin- Operated
Machine law as Occupations Code, Chapter 2153. Additional
amendments are made to provide notification requirements.
Subsection (a)(4) is amended to require general business
license holders to file written notification of change of ownership
of a machine, as is required for registration certificate holders.
Subsection (b)(1) is amended to correct the statutory penalty
to a Class A misdemeanor. Subsection (c)(1) is amended
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to correct the statutory penalty to a Class A misdemeanor.
Subsection (d)(4) is amended to require a written notification of
change of machine ownership before a tax permit is assigned.
Subsection (d)(7) is amended to update statutory reference to
Occupations Code, §2153.005.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the amendment would have no
fiscal impact on the state or on units of local government.. This
rule is adopted under Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528.
This amendment is proposed under Tax Code, §111.002 and
§111.0022, which provides the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administra-
tion and enforcement of the provisions of Tax Code, Title 2, and
taxes, fees, or other charges which the comptroller administers
under other law.
The amendment implements Occupations Code, §§2153.005,
2153.051, 2153.202, 2153.356 and 2153.404.
§3.602. Licenses and Certificates, Renewals and Due Dates, Occu-
pation Tax Permits and Exemptions.
(a) Licenses and registration certificates.
(1) Annual general business, import, and/or repair license
fees, and registration certificate fees. Annual license and registration
certificate fees are payable in advance and cannot be prorated quarterly.
(2) Age requirement for issuance of a license. No natural
person shall be issued a license by the comptroller for the operation
of coin-operated machines unless at the time the license is issued the
applicant is more than[above the age of] 18 years of age.
(3) Information requirement for issuance of a license or
registration certificate. An applicant for a license or registration cer-
tificate must provide[complete] all information required by[asked for
in the] comptroller’s application before a license or registration certifi-
cate will be issued or renewed.
(4) General business license and registration[Registration]
certificate notification requirement. A general business license holder
must notify the comptroller in writing within 10 days of any change in
ownership of a machine. A registration certificate holder must notify
the comptroller in writing of any change in ownership of a machine and
each time the location of a machine is changed within 10 days of the
change.
(5) Occasional sale exemption for registration certificate
holder. A registration certificate holder may make one or two sales of
coin-operated machines during any 12-month period if the certificate
holder does not hold out as engaging (or does not habitually engage)
in the business of selling coin-operated machines without losing the li-
censing exemption. Before the third sale of a coin-operated machine
in a 12-month period by a certificate holder not previously in the busi-
ness of selling, leasing, or renting coin-operated machines, a general
business or import license must be obtained. The transfer of title or
possession of more than one machine in a single transaction will con-
stitute one sale.
(b) Annual general business, import and repair license
renewals, and annual occupation tax.
(1) License renewal applications are due November 30. Li-
cense renewal applications will not be considered complete for pro-
cessing unless the tax due and[as well as] the license fee are[is] remit-
ted. Complete license renewal applications filed after the due date may
result in the renewal license being issued after December 31, the ex-
piration date of the existing license. In such a case a person may not
operate amusement machines after the expiration date until the renewal
license is issued. A person who operates amusement machines without
a license or with an expired license is guilty of a Class A[B] misde-
meanor.
(2) An applicant who properly completes the application
and remits all fees and taxes with it by the due date may continue to
operate amusement machines after the expiration date if the applicant’s
license renewal has not been issued unless the applicant is notified by
the comptroller prior to the license expiration date of a problem with
the license renewal.
(c) Annual registration certificate renewals and annual occu-
pation tax.
(1) Registration certificate renewal applications are due
November 30. Registration certificate renewal applications will not be
processed unless the tax due and[as well as] the registration fee are[is]
remitted. Registration certificate renewal applications filed after the
due date may result in the renewal registration certificate being issued
after December 31, the expiration date of the existing registration
certificate. In such a case, a person may not operate amusement ma-
chines after the expiration date until the renewal certificate is issued.
A person who operates amusement machines without a registration
certificate or with an expired registration certificate is guilty of a Class
A[B] misdemeanor.
(2) An applicant who properly completes the application
and remits all fees and taxes with it by the due date may continue to
operate amusement machines after the expiration date even if the reg-
istration certificate renewal has not been issued unless the applicant is
notified by the comptroller prior to the registration certificate expira-
tion date of a problem with the registration certificate renewal.
(3) License and registration certificate fees may not be pro-
rated quarterly and the annual license or registration fee must be sub-
mitted with an application.
(d) Occupation tax permits.
(1) Occupation tax. Each amusement machine is subject to
the occupation tax at the time a person exhibits, displays, or permits a
machine to be exhibited or displayed in this state with the exception of
annual renewals. The occupation tax for annual renewals for each ma-
chine exhibited or displayed or permitted to be exhibited or displayed
in this state is due November 30 of each year.
(2) Rate schedule. The following rate schedule will be ap-
plicable to machines first exhibited or displayed or permitted to be ex-
hibited or displayed in this state in any quarter of the calendar year:
Figure: 34 TAC §3.602(d)(2) (No change.)
(3) Replacement of lost, stolen, or destroyed valid Occu-
pation Tax Permits. The comptroller shall provide a duplicate permit
if a valid permit has been lost, stolen, or destroyed. The fee for each
duplicate permit is $5.00. If a tax permit is lost, stolen, or destroyed,
a written statement must be submitted explaining the circumstances by
which the tax permit was lost, stolen, or destroyed, and including the
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number of the lost, stolen, or destroyed permit, before a replacement
permit can be issued. A permit for which a duplicate permit has been
issued is void.
(4) Assignment of tax permits. Each coin-operated ma-
chine operated for music, skill, or pleasure shall be registered with the
comptroller by make, model, and serial number. A tax permit issued
by the comptroller shall be affixed to each registered machine. Each
coin-operated machine shall have a serial number and the name and
telephone number of the owner of said machine must be[that is] clearly
visible on the outside surface of the machine cabinet. If a coin- oper-
ated machine is not manufactured with a serial number, a licensee or
registration certificate holder shall assign a serial number to the ma-
chine and either stamp or engrave the assigned number on the machine
cabinet. If all these requirements have been met, a tax permit may be
assigned by submitting written notice, as described in subsection (a)(4)
of this section, to the comptroller within 10 days of[upon] the transfer
of title or possession of a machine.
(5) Attachment of tax permits. Tax permits shall be se-
curely affixed to any permanent surface on a machine in such a manner
that the tax permits may be clearly seen by the public and cannot be
removed without the continued application of steam and water. Tax
permits shall not be attached to a machine that[which] has not been
registered with the comptroller.
(6) Issuance of extra tax permits. The comptroller[No tax
permits] will issue permits only for[be issued except for] machines that
are exhibited or displayed on location. The taxpayer shall not stockpile
permits nor shall any permits be affixed to unregistered machines.
(7) Exemptions. In order to establish that an organization
is exempt from the license requirements pursuant to the Coin-Operated
Machines[Services Law,] Occupations Code, §2153.005[Texas Civil
Statutes, Article 8817, §8], the organization[it] must do the following:
(A) submit a written statement to the comptroller set-
ting out in detail the nature of the activities conducted or to be con-
ducted, a copy of the articles of incorporation if the organization is a
corporation, a copy of the bylaws, a copy of any applicable trust agree-
ment or a copy of its constitution, and a copy of any letter granting
exemption from the Internal Revenue Service; and
(B) furnish any additional information requested by the
comptroller including, but not limited to, documentation showing all
services performed by the organization and all income, assets, and lia-
bilities of the organization.
(8) Written notice. After a review of the material, the
comptroller will inform the organization in writing if it qualifies for
an exemption.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
SUBCHAPTER AA. AUTOMOTIVE OIL
SALES FEE
34 TAC §3.701
The Comptroller of Public Accounts proposes an amendment
to §3.701, concerning reporting requirements. The proposed
amendment corrects the name of the Texas Natural Resource
Conservation Commission (TNRCC) by changing the name to
the Texas Commission on Environmental Quality (TCEQ).
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding fee responsibilities. This rule is adopted under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under Tax Code, §111.002, and
111.0022, which provides the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administra-
tion and enforcement of the provisions of Tax Code, Title 2, and
taxes, fees, or other charges which the comptroller administers
under other law.
The amendment implements the Health and Safety Code, Sec-
tion 371.062.
§3.701. Reporting Requirements.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Automotive oil--Any lubricating oils that can be used
in an internal combustion engine, crankcase, transmission, gear box,
or differential for an automobile, bus, or truck.
(A) Automotive oil includes natural or synthetic engine
oil, transmission fluid, and gear oil of any type that can be used, accord-
ing to the labeling, in the engine of an automobile, truck, or bus, and
includes oil that is not labeled specifically for this use, but is suitable
for this use according to generally accepted industry specifications.




(iv) outboard motor oil;
(v) refrigerant oil;
(vi) cotton spray oil;
(vii) form oil; and
(viii) oil additives as they exist prior to blending.
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(2) Distributor--A person who maintains a distribution cen-
ter or warehouse in this state and annually sells more than 25,000 gal-
lons of automotive oil. A distributor must obtain a permit from the
comptroller’s office.
(A) The distributor’s permit is valid until the permit is
surrendered by the holder or canceled by the comptroller.
(B) Oil manufacturers that meet the distributor defini-
tion, and are currently liable for paying this fee to the comptroller, will
not be required to obtain a distributor’s permit.
(3) Do-it-yourselfer used oil collection center--A site or fa-
cility registered with the Texas Commission on Environmental Quality
(TCEQ)[Natural Resource Conservation Commission (TNRCC)] that
accepts or aggregates and stores used oil collected only from household
do-it-yourselfers.
(4) First sale--The first actual sale of automotive oil deliv-
ered to a location in this state and sold to a purchaser who is not an
automotive oil manufacturer or distributor. First sale does not include
the sale of automotive oil exported from this state to a location out-
side this state for the purpose of sale or use outside this state, to the
United States Government, or for resale to or use by vessels engaged
exclusively in foreign or interstate commerce. A sale to a subsequent
purchaser who maintains a do-it-yourselfer used oil collection center
or used oil collection center registered by the TCEQ[TNRCC] is not
considered a first sale.
(5) Importer--Any person who imports, or causes to be im-
ported, automotive oil into this state for sale, use, or consumption. For
purposes of this subsection first sale includes the use or consumption
of automotive oil in this state.
(6) Oil manufacturer--Any person or entity that formulates
automotive oil and packages, distributes, or sells that automotive oil.
Oil manufacturer includes any person packaging or repackaging auto-
motive oil.
(7) Out-of-state seller--A person or entity engaged in busi-
ness in this state as defined in §3.286 of this title (relating to Seller’s
and Purchaser’s Responsibilities).
(8) Used oil collection center--A site or facility that is reg-
istered by the TCEQ[TNRCC] to manage used oil collected from used
oil generators or household do-it-yourselfers.
(b) Exemptions.
(1) Sales of automotive oil to an oil manufacturer or dis-
tributor are exempt from the automotive oil fee.
(2) Sales of automotive oil to a subsequent purchaser who
maintains a do-it-yourselfer used oil collection center or used oil col-
lection center registered by the TCEQ[TNRCC] are exempt from this
fee. A copy of its current TCEQ[TNRCC] registration must be pro-
vided by the purchaser as documentation for an exempt purchase.
(3) Sales of automotive oil to be used by vessels engaged
exclusively in foreign or interstate commerce are exempted from this
fee.
(4) Sales of automotive oil to the United States Govern-
ment are exempt from this fee.
(5) Sales of automotive oil delivered to a location in another
state for the purpose of sale or use outside the State of Texas are exempt
from this fee if shipment is made by means of:
(A) the facilities of the seller;
(B) delivery by the seller to a carrier for shipment to a
consignee at a point outside this state;
(C) delivery by the seller to a forwarding agent for ship-
ment to a location in another state of the United States or its territories
or possessions; or
(D) the facilities of the purchaser if proof of delivery
outside of Texas is provided.
(6) Exports beyond the territorial limits of the United States
are exempt from this fee if proof of export can be shown by:
(A) a copy of the bill of lading issued by a licensed and
certificated carrier showing the seller as consignor, the buyer or pur-
chaser as consignee, and a delivery point outside the territorial limits
of the United States;
(B) documentation provided by a licensed United States
custom broker certifying that delivery was made to a point outside the
territorial limits of the United States;
(C) formal entry documents from the country of des-
tination showing that the automotive oil was imported into a country
other than the United States. For the country of Mexico, the formal
entry document would be the pedimento de importaciones document
with a computerized number issued by Mexican customs officials; or
(D) a copy of the original airway, ocean, or railroad bill
of lading issued by a licensed and certificated carrier which describes
the items being exported and a copy of the freight forwarder’s receipt
if the freight forwarder takes possession of the property in Texas.
(c) Credit or refund of fee paid. A purchaser of automotive oil
who makes an exempt sale or use of the oil as provided in this section
may obtain a refund or credit from the supplier for the automotive oil
fee previously paid to the supplier. The purchaser requesting a refund
or credit from its supplier must furnish documentation that verifies the
exemption. An oil manufacturer, or distributor, or importer who makes
an exempt sale or use of the oil as provided in this section may ob-
tain a refund or credit from the comptroller for the automotive oil fee
previously paid to the comptroller. The amount of refund that may be
claimed may equal but not exceed the amount of the fee paid on the
automotive oil. See Tax Code, §§111.104-111.107.
(d) Report and payment required.
(1) Each automotive oil manufacturer, importer, or distrib-
utor shall file a report with the comptroller stating the number of quarts
of automotive oil sold, imported, used, or consumed in this state.
(2) An automotive oil manufacturer or distributor who
makes a first sale or use of automotive oil in Texas is liable for the fee.
(3) An automotive oil importer who imports or causes to
be imported automotive oil into Texas for sale, use, or consumption is
liable for the fee at the time the oil is received by the importer.
(e) Amount of fee.
(1) Except as provided in paragraph (2) of this subsection,
the rate of the fee shall be $.02 per quart or $.08 per gallon of automo-
tive oil.
(2) The TCEQ[TNRCC] may adjust the fee rate to meet
the expenditure requirements of the used oil recycling program, and
to maintain an appropriate fund balance. The fee rate may not exceed
$.05 per quart or $.20 per gallon.
(3) On or before September 1 of each year, the
TCEQ[TNRCC] and the comptroller shall jointly issue notice of
the effective fee rate for the next fiscal year.
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(4) Effective September 1, 1997, the rate of fee shall be
$.01 per quart or $.04 per gallon of automotive oil. The rate shall be
fixed at this level and paragraphs (1), (2), and (3) of this subsection are
superseded.
(f) Due date of report and payment.
(1) The automotive oil fee report and payment are due no
later than the 25th day of the month following the end of each calendar
quarter in which the liability for the fee is incurred.
(2) An automotive oil manufacturer, importer or distributor
of automotive oil must file a quarterly report even if there is no fee to
report.
(g) Discount. A person required to pay the fee may retain 1.0%
of the amount of the fees due from each quarterly payment as reim-
bursement for administrative costs.
(h) Penalty. Penalties due on delinquent fees and reports shall
be imposed as provided by [the]Tax Code, §111.061.
(i) Interest. Interest due on delinquent fees shall be imposed
as provided by [the]Tax Code, §111.060.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
SUBCHAPTER GG. INSURANCE TAX
34 TAC §3.809
The Comptroller of Public Accounts proposes an amendment to
§3.809, concerning due dates, penalty and interest, and over-
payments. The amendment specifically addresses the penalty
and interest applicable to late payments and underpayments to
conform with changes in interest calculation in Tax Code, Title 2.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the rule would benefit the pub-
lic by providing information concerning tax responsibilities and
conforming the rule language to statutory language. This rule is
adopted under Tax Code, Title 2, and does not require a state-
ment of fiscal implications for small businesses. There is no
significant anticipated economic cost to individuals who are re-
quired to comply with the proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Insurance Code, Article 4.10,
§6(b), Article 4.11, §13, and Article 9.59, §3(b), and Tax Code,
Title 2, Subtitles A and B.
§3.809. Due Dates, Penalty and Interest, and Overpayments.
(a) Premium and Maintenance Tax Return due date. The
premium tax and maintenance tax return for each taxable year that
ends[ending] the preceding December 31st shall be filed and the total
amount of tax due shall be paid on or before the 1st day of March of
each year or if a company is required to file an annual statement after
March 1, the premium tax and maintenance tax report is required to be
filed at that time.
(b) Premium tax prepayments. All Texas licensed insurers
with a net tax liability for the previous calendar year in excess of
$1000 must prepay premium tax semiannually.
(1) A semiannual prepayment of premium tax must be
made on March 1, or at the same time that the annual statement is
required to be filed, and onAugust 1[ by all insurers with a net tax
liability for the previous calendar year in excess of $1,000]. Each[The]
prepayment shall equal the lesser of one-half of the net[total] premium
tax due[paid] for the previous calendar year, or one-half of the
current year’s net premium tax due[liability]. If no premium tax was
due[paid] during the previous calendar year, the prepayment will be
based on the net tax that[which] would be owed on the aggregate of
premiums[premium receipts] for the two previous[preceding] calendar
quarters based on the minimum tax rate specified by law. [If the
premium tax liability for the previous year was between $.01 and
$1,000, no prepayment is due.]
(2) The amount due is the lesser of the net[total annual]
premium tax due[liability] from the previous year, or the actual net
premium tax due[tax liability] for the current year multiplied by 50%.
(3) Because examination expense credits, valuation fee
credits, and guaranty association assessment credits have been factored
into the net premium tax due line item on the annual tax report, the
prepayment amount should not be adjusted to reflect these credits.
(c) Penalty and interest. Late payment or underpayment of
any insurance tax, assessment, or fee will result in the application of
penalty and interest[Any taxes due prior to September 1, 1993, includ-
ing prepayments, are subject to the Insurance Code in effect at that
time. Therefore, any assessments issued by the comptroller for addi-
tional taxes which were originally due prior to September 1, 1993, fall
under the penalty and interest provisions contained within the Insur-
ance Code, Article 4.13 and Article 4.14, in effect through August 31,
1993. Refer to paragraph (1) of this subsection. The comptroller does
not have the authority to waive penalty or interest on assessments made
for periods prior to September 1, 1993].
(1) Late payment. Failure to file and pay taxes, assess-
ments, and fees by the due date as provided under the Insurance Code
will subject a taxpayer to penalty and interest under Tax Code, Title 2,
Subtitles A and B.
[(1) Prepayments and tax returns due prior to September 1,
1993.]
[(A) Late payment.]
[(i) Penalty. A penalty equal to 5.0% of the amount
of taxes due shall be assessed for each month or portion of a month for
which such payment is late. The penalty shall not exceed 20%.]
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[(ii) Interest. Interest shall accrue at an annual rate
of 9.0% from the due date until the date paid.]
[(B) Underpayment.]
[(i) Penalty. Insurance carriers failing to satisfy the
provisions of subsection (a) or (b)(1) of this section will be assessed
penalty, as prescribed in subparagraph (A)(i) of this paragraph, on the
difference between the amount of quarterly prepayment tax liability
actually paid and the amount due.]
[(ii) Interest. Insurance carriers failing to satisfy the
provisions of subsection (a) or (b)(1) of this section will be assessed
interest, as prescribed in subparagraph (A)(ii) of this paragraph, on the
difference between the amount of quarterly prepayment tax liability
actually paid and the amount due.]
(2) Underpayment. Failure to file and pay taxes, assess-
ments, and fees, as provided under Insurance Code, Article 4.10, §6(b),
Article 4.11, §13(a), and Article 9.59, §3(b), will subject a taxpayer to
penalty and interest under Tax Code, Title 2, Subtitles A and B, on the
difference between the amount of semiannual prepayment tax actually
paid and the net premium tax due.
[(2) Prepayments and tax returns due on or after September
1, 1993.]
[(A) Late payment.]
[(i) A penalty of 5.0% will be assessed on all pay-
ments which are received 1-30 days after the due date. An additional
5.0% penalty will be assessed on tax payments received more than 30
days after the due date.]
[(ii) Interest will be assessed on payments received
more than 60 days after the due date at the rate of 12% per annum.
Interest will begin to accrue on the 61st day from the due date and con-
tinue through date of the tax payment. The interest will be in addition
to the 10% penalty assessed in clause (i) of this subparagraph.]
[(B) Underpayment.]
[(i) Penalty. Insurance carriers failing to satisfy the
provisions of subsection (a) or (b)(2) of this section will be assessed
penalty, as prescribed in subparagraph (A)(i) of this paragraph, on the
difference between the amount of semiannual prepayment tax liability
actually paid and the amount due.]
[(ii) Interest. Insurance carriers failing to satisfy the
provisions of subsection (a) or (b)(2) of this section will be assessed
interest, as prescribed in subparagraph (A)(ii) of this paragraph, on the
difference between the amount of semiannual prepayment tax liability
actually paid and the amount due.]
(3) Penalty. A 5.0% penalty is due on the amount of any
insurance tax, assessment, or fee that is not paid when due. If any of
the taxes, assessments, or fees are not paid within 30 days after the due
date, an additional 5.0% penalty is imposed on the amount that remains
unpaid.
(4) Interest. Delinquent taxes accrue interest beginning 60
days after the due date. For example, if payment is made on the 61st day
after the due date, one day’s interest is due. For reports due on or after
January 1, 2000, the annual rate of interest on delinquent taxes is the
prime rate plus one percent, as published in the Wall Street Journalon
the first day of each calendar year that is not a Saturday, Sunday, or
legal holiday.
(d) Overpayment of tax liability. Commencing with the tax re-
turn due on March 1, 1995, if the sum of the semiannual prepayments
exceeds the net premium tax due[actual tax due] as determined by the
accurate and correct filing of the original or amended annual tax re-
turn, the overpayment will be automatically refunded or credited to the
taxpayer unless the taxpayer notifies the comptroller in writing to ap-
ply the overpayment to another period or unless the taxpayer’s account
reflects an outstanding liability in any other tax collected by the comp-
troller. [The notification should be written on the face of the tax return.]
(e) Interest on refunds. Under Tax Code, Title 2, a refund
granted for a report due on or after January 1, 2000, for an amount
found to be erroneously paid, will include interest at the same variable
interest rate charged on delinquent taxes. The applicable interest rate
is 1.0% plus the prime rate as published in the Wall Street Journal on
the first business day of each year. Interest accrues beginning the later
of 60 days after the date of payment or the due date of the tax report. A
refund for a report due before January 1, 2000 does not accrue interest.
Interest does not accrue on a credit taken on a taxpayer’s report.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
♦ ♦ ♦
SUBCHAPTER KK. SCHOOL FUND BENEFIT
FEE
34 TAC §3.1251
The Comptroller of Public Accounts proposes an amendment to
§3.1251, concerning the school fund benefit fee. This section
is amended to correct statutory references to Tax Code, Chap-
ter 153, motor fuels tax license holders, and §3.173, relating to
refunds on gasoline and diesel fuel tax. The 78th Legislature,
Regular Session (2003), replaced Tax Code, Chapter 153, with
Chapter 162.
Subsection (b) is amended to correct references to Tax Code,
Chapter 162, and to motor fuels license holders under the new
code. Subsection (d) is amended to correct reference to Tax
Code, Chapter 162. Subsection (c)(5) is amended to correct
reference to §3.432, relating to refunds of gasoline and diesel
fuel tax.
John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding fee responsibilities. This rule is adopted under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
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Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528.
This amendment is proposed under Tax Code §111.002 and
§111.0022, which provide the Comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administra-
tion and enforcement of the provisions of Tax Code, Title 2, and
taxes, fees, or other charges which the Comptroller administers
under other law.
The amendment implements Tax Code, §162.204 and Trans-
portation Code, Chapter 20, §20.002.
§3.1251. School Fund Benefit Fee.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Commercial motor vehicle--A self-propelled vehicle
used to transport passengers for compensation or hire between points
in Texas on a fixed or scheduled route that:
(A) has a gross weight, registered weight, or gross
weight rating of more than 26,000 pounds; or
(B) is designed to transport more than 15 passengers,
including the driver.
(2) Fixed or scheduled route--Published routes between
fixed points in Texas that are open for travel by the general public with
intended times of departure and arrival at a terminal or other specified
location. Fixed or scheduled route travel includes the distance from
the Texas border to the first arrival point, the distance from the first
arrival point to the last departure point, and the distance from the last
departure point to the Texas border.
(3) Political subdivision--Any county, city, town, village,
district, or other political subdivision of the state. For the purpose of
this section, a political subdivision includes a person performing a con-
tract to provide transportation services for any city, town, village, dis-
trict, or other political subdivision of the state.
(b) Collection of tax on sales of diesel fuel. Diesel fuel suppli-
ers, permissive suppliers, distributors [jobbers], and retail dealers must
collect the tax imposed by [the] Tax Code, Chapter 162 [153], on sales
of diesel fuel to any person qualifying for a tax refund under subsection
(c) of this section.
(c) Refund of tax paid on diesel fuel used on fixed or scheduled
routes.
(1) A person, other than a political subdivision, who owns,
controls, operates, or manages a commercial motor vehicle and uses
diesel-powered motor vehicles to transport passengers for compensa-
tion or hire between points in Texas on fixed or scheduled routes may
file a claim for refund with the comptroller for state taxes paid on
diesel fuel used exclusively in commercial motor vehicles while trav-
eling fixed or scheduled routes.
(2) The amount of fuel subject to state motor fuels tax re-
fund shall be computed by dividing the total miles traveled on fixed or
scheduled routes by the vehicles’ average mile-per-gallon.
(3) A claim for refund must be filed in the calendar month
following the month in which the diesel fuel is used in a commercial
motor vehicle.
(4) A claim for refund of tax paid on diesel fuel consumed
while traveling fixed or scheduled routes may not be paid unless the
motor vehicle operator has filed the required school fund benefit fee
report.
(5) Tax paid on diesel fuel used to operate commercial mo-
tor vehicles on charter trips or other non-fixed or non-scheduled routes
is not refundable, other than for refunds provided by §3.432 [§3.173]
of this title (relating to Refunds of Gasoline and Diesel Fuel Tax).
(d) School fund benefit fee due. A fee is imposed under [the]
Transportation Code, Chapter 20, §20.002 [20.002], on diesel fuel ex-
empted from the motor fuels tax under [the] Tax Code, Chapter 162
[153], at a rate of $0.04875 per gallon.
(e) Due date of report and payment.
(1) The school fund benefit fee report and payment are due
not later than the last day of the month following the calendar month in
which liability for the fee is incurred, except as provided by paragraph
(5) of this subsection.
(2) A commercial motor vehicle operator must file a
monthly report even if there is no fee to report.
(3) Penalties due on delinquent fees and reports shall be
imposed as provided by [the] Tax Code, §111.061.
(4) Interest on delinquent fees shall be imposed as provided
by [the] Tax Code, §111.060.
(5) The due date for the September, October, and Novem-
ber, 1999, school fund benefit fee report and payment is extended to
January 31, 2000. The report and payment for the period September 1,
1999, through November 30, 1999, are to be included with the Decem-
ber, 1999 report and payment.
(f) Records required. A commercial motor vehicle operator
shall keep records showing:
(1) all fixed or scheduled routes;
(2) the date and number of miles traveled on fixed or sched-
uled routes in Texas;
(3) the date and number of miles traveled on charter trips
and other non-fixed or non-scheduled routes in Texas;
(4) the number of gallons of diesel fuel on hand on the first
day of each month;
(5) the number of gallons of diesel fuel purchased or re-
ceived, showing the name of the seller and the date of each purchase;
(6) the date and number of gallons of diesel fuel delivered
into the fuel supply tanks of commercial motor vehicles;
(7) the date and number of gallons delivered into the fuel
supply tanks of other diesel powered motor vehicles.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 475-0387
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TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY
CHAPTER 3. TEXAS HIGHWAY PATROL
SUBCHAPTER B. ENFORCEMENT ACTION
37 TAC §3.28
The Texas Department of Public Safety proposes an amend-
ment to §3.28, concerning Citation Disposition Receipt Program.
Amendment to the section is necessary in order to clarify the
specific circumstances under which a Trooper may utilize the Ci-
tation Disposition Program.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the first five-year period the rule is in effect there will
be no fiscal implications for state or local government, or local
economies.
Mr. Ybarra also has determined that for each year of the first
five-year period the rule is in effect the anticipated public benefit
resulting from adoption of the section would be to allow a nonres-
ident motorist the opportunity to waive immediate appearance
before a magistrate by disposing of a fine through alternate meth-
ods, such as a money order, cashier’s check, traveler’s check or
cash money. There is no anticipated adverse economic effect on
individuals, small businesses, or micro-businesses.
Comments on the proposal may be submitted to Major David
G. Baker, Texas Department of Public Safety, Texas Highway
Patrol Division, P.O. Box 4087, Austin, Texas 78773-0500, (512)
424-2116.
The amendment is proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work.
Texas Government Code, §411.004(3) is affected by this pro-
posal.
§3.28. Citation Disposition Receipt Program.
(a) The citation disposition receipt procedure will [may] be
used only in those instances where a violator is a nonresident motorist
and is licensed in a state that is not a member of the Nonresident Vio-
lator Compact of 1977, [an immediate appearance before a magistrate
is not required by statute] and when in the judgment of the arresting
officer, a custody arrest is necessary to ensure [insure] the violator’s
appearance in court and the violator elects to waive his immediate ap-
pearance before a magistrate [by selecting this alternate method].
(b) Instruments to be accepted in payment of fines:
(1) money order;
(2) cashier’s check;
(3) traveler’s check; or
(4) cash money.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on January 14,
2005.
TRD-200500220
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 424-2135
♦ ♦ ♦
PART 3. TEXAS YOUTH COMMISSION
CHAPTER 85. ADMISSION, PLACEMENT,
AND PROGRAM COMPLETION
The Texas Youth Commission (TYC) proposes the repeal of
§§85.29, 85.33, 85.35, 85.39, 85.41, 85.43, 85.45, 85.51,
85.61, concerning placement planning and program completion.
In each case, the rules proposed for repeal are proposed for
re-adoption under new section numbers. The chapter name is
also changing from Admission and Placement to Admission,
Placement, and Program Completion.
TYC simultaneously proposes new §§85.31, 85.41, 85.45,
85.51, 85.55, 85.59, 85.61, 85.65, 85.69, 85.71, 85.75, 85.79,
85.85, 85.95. The new sections and subchapters are necessary
in order to better organize information relating to program
completion by offender type and age and placement upon
transition or release.
The new sections are also proposed in order to revise existing
agency rules relating to the procedures and eligibility criteria for
program completion. Specifically, new §§85.45, 85.55, 85.59,
85.61, 85.65, and 85.69 will require that, in order to qualify for
transition or release to a community placement, a youth must
have no Category I rule violations during the period of time nec-
essary to obtain required administrative approvals for the transi-
tion or release, and youth who are identified as having the high-
est priority for certain types of specialized treatment must com-
plete assigned specialized treatment programs prior to transition
or release. Additionally, §85.55 and §85.59 will establish limits
on the amount of time administrators have to ensure that youth
who have fulfilled program completion requirements are transi-
tioned or released to community placements. Finally, in order
to transfer custody to the Parole or Institutions Division of the
Texas Department of Criminal Justice, new §85.69 will require
that youth who were sentenced for capital murder committed be-
fore September 1, 2003, and who have not completed their min-
imum period of confinement, must return to court for a transfer
hearing no later than when the youth reaches 20 years and nine
months of age.
TYC also proposes amendments to §85.21 and §85.25 in or-
der to update cross references to other section numbers within
Chapter 85.
Section 85.29, Program Completion for Other Than Sentenced
Offenders, will be repealed and proposed as new §85.55.
Section 85.33, Program Completion for Sentenced Offenders
will be repealed and proposed as four new rules: §85.59,
Program Completion for Sentenced Offenders Under Age 19;
§85.61, Program Completion or Sentenced Offenders Age 19
or Older; §85.65, Transfer of Sentenced Offenders to TDCJ-ID;
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and §85.69, Program Completion for Sentenced Offenders Ad-
judicated for Capital Murder. These new sections will establish
the agency’s program completion requirements for all youth
committed to the agency with determinate sentences.
Section 85.35, Maximum Length of Stay for Other Than Type A
Violent and Sentenced Offenders, will be repealed and proposed
as new §85.41.
Section 85.39, Temporary Admission Awaiting Permanent Place-
ment, will be repealed and proposed as new §85.75.
Section 85.41, Temporary Admission Awaiting Transportation,
will be repealed and proposed as new §85.31.
Section 85.43, Home Placement, will be repealed and proposed
as new §85.71.
Section 85.45, Parole of Undocumented Foreign Nationals, will
be repealed and proposed as new §85.79.
Section 85.51, Interstate Compact for TYC Youth, will be re-
pealed and proposed as new §85.85.
Section 85.61, Discharge/Transfer of Custody, will be repealed
and proposed as new §85.95.
New §85.45, Movement Without Program Completion is pro-
posed in order consolidate existing agency rules regarding
transition and release without program completion into one new
section.
New §85.51, Definitions, is proposed in order to provide defini-
tions of terms used throughout Chapter 85, Subchapter D.
Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
sections are in effect, there will be no fiscal implications for state
or local government as a result of enforcing or administering the
sections.
Neil Nichols, General Counsel, has determined that for each year
of the first five years the sections are in effect, the public benefit
anticipated as a result of enforcing the sections will be a more ef-
ficient process for release and transition approval, as well as bet-
ter organization of and enhanced access to agency rules. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
section as proposed. No private real property rights are affected
by adoption of this rule.
Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North
Lamar, P.O. Box 4260, Austin, Texas 78765, or email to
deanna.lloyd@tyc.state.tx.us.
SUBCHAPTER B. PLACEMENT PLANNING
37 TAC §§85.21, 85.25, 85.31
The amendments and new rule are proposed under the Human
Resources Code, §61.075, which provides TYC with the author-
ity to order a child’s confinement under conditions it believes best
designed for the child’s welfare and the interests of the public;
§61.076, which provides TYC the authority to require a child to
participate in correctional training and activities; §61.081, which
provides TYC the authority to release under supervision any
child in its custody and place the child in his or her home or in
any situation or family approved by TYC; and §61.034, which pro-
vides TYC the authority to make rules appropriate to the proper
accomplishment of its functions.
The proposed amendments and new rule affect the Human Re-
sources Code, §61.034.
§85.21. Program Assignment System.
(a) Purpose. The purpose of this rule is to establish an objec-
tive, equitable system of program assignment for each youth in Texas
Youth Commission (TYC) [TYC] care. Based on each youth’s of-
fense(s)[,] and risk level, TYC has predetermined the most appropriate
level of restriction and minimum length of stay requirement for public
protection and for promotion of rehabilitation. Youth in coeducational
facilities have equal access to agency programs and activities.
(b) Applicability.
(1) For specifics regarding classification, see [(GAP)]
§85.23 of this title (relating to Classification).
(2) For specifics regarding minimum length of stay, see
[(GAP)] §85.25 of this title (relating to Minimum Length of Stay).
(3) For specifics regarding restriction levels, see [(GAP)]
§85.27 of this title (relating to Program Restriction Levels).
(4) For specifics regarding completion of program and
movement to another program, and for specifics on movement of
sentenced offender options, refer to the following rules: [see (GAP)
§85.29 of this title (relating to Program Completion and Movement
of Other Than Sentenced Offenders) and (GAP) §85.33 of this
title (relating to Program Completion and Movement of Sentenced
Offenders).]
(A) §85.55 of this title (relating to Program Completion
and Movement of Other Than Sentenced Offenders);
(B) §85.59 of this title (relating to Program Completion
for Sentenced Offenders Under Age 19);
(C) §85.61 of this title (relating to Program Completion
for Sentenced Age 19 or Older);
(D) §85.65 of this title (relating to Transfer of Sen-
tenced Offenders to TDCJ-ID);
(E) §85.69 of this title (relating to Program Completion
for Sentence Offenders Adjudicated for Capital Murder); and
(F) §85.41 of this title (relating to Maximum Length of
Stay for Other Than Type A Violent and Sentenced Offenders).
(c) (No change.)
(d) System Description. The determining factors result in the
following placement and length of stay determinations for all TYC
youth on initial commitment, for youth recommitted for the commis-
sion of a felony or high risk offense, and for youth found at an admin-
istrative Level [level] I hearing to have committed a felony or high risk
offense.
(1) - (3) (No change.)
(4) A chronic serious offender, controlled substances
dealer, or firearms offender shall be assigned a minimum length of stay
of 12[twelve] months and with any risk level, assigned to a program
of high restriction.
(5) A general offender shall be assigned a minimum length
of stay of nine (9) months, and with a:
(A) - (B) (No change.)
(6) (No change.)
(e) (No change.)
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(f) Waivers and Exceptions. Waivers and exceptions may be
granted under special circumstances.
(1) A restriction level designation, except that of sentenced
offender or Type [type] A violent offender, may be waived by the ad-
ministrator [director] of centralized placement unit or designee when
a youth is qualified. A designated restriction may be waived in order
to provide specialized treatment or when it is determined that a youth
is physically handicapped or has a special medical condition, if such
handicap or condition would prevent the youth from functioning in the
designated restriction level.
(2) Any placement designation except those of sentenced
offenders and Type [type] A violent offenders may be waived by the
administrator[director] of the centralized placement unit or designee
when population is at or above established capacity.
(3) For waiver of classification, see [(GAP)] §85.23 of this
title [(relating to Classification)].
(4) For movement for population control, see §85.45 of
this title (relating to Movement Without Program Completion) [(GAP)
§85.29 of this title (relating to Program Completion and Movement)].
(g) Parent Notification. Parents or guardians of youth under
the age of 18 will be notified of all movements. Youth 18 or older
must give consent to disclose any movement information to a parent.
[Parents/guardians shall be notified of all placements.]
§85.25. Minimum Length of Stay.
(a) Purpose. The purpose of this rule is to establish by policy
a minimum period of time a youth will spend in residential placements
(high or medium restriction) having reduced access to the public and
which is based on the most serious offense the youth committed. The
maximum period of time a youth may spend in residential placement is
the total time prior to the youth’s 21st birthday. [Release from residen-
tial placement anytime prior to age 21 is based on the youth’s successful
completion of release criteria, one of which is the minimum length of
time set by the agency.]
(b) Applicability.
(1) Except where specifically named, requirements herein
do not apply to sentenced offenders. See §85.59 of this title (relat-
ing to Program Completion for Sentenced Offenders Under Age 19),
§85.61 of this title (relating to Program Completion for Sentenced Of-
fenders Age 19 or Older) and §85.69 of this title (relating to Program
Completion for Sentenced Offenders Adjudicated for Capital Murder)
for additional information. [See (GAP) §85.33 of this title (relating to
Program Completion and Movement of Sentenced Offenders) for ad-
ditional information.] The Texas Youth Commission (TYC) complies
with orders of the committing court regarding sentences for youth sen-
tenced to commitment to TYC.
(2) A disciplinary assigned length of stay of up to six (6)
months may be assigned in accordance with [(GAP)] §95.11 of this
title (relating to Disciplinary Transfer/Assigned Minimum Length of
Stay/Demotion of Phase Consequence).
(c) Explanation of Terms Used.
(1) Minimum Length of Stay--the factor in the placement
and movement system which is the predetermined minimum period of
time a youth will be assigned to live in a residential placement. TYC
has established two [(2)] types of minimum lengths of stay require-
ments for TYC youth, classification minimum length of stay, and as-
signed disciplinary minimum length of stay. This rule primarily ad-
dresses classification minimum length of stay.
(2) Minimum period of confinement--the period of time es-
tablished by law that a youth sentenced to commitment in TYC [for
offenses occurring on or after January 1, 1996,] shall be confined in
a TYC residential placement. The minimum period of confinement is
the earliest of:
(A) - (B) (No change.)
(3) Classification minimum length of stay--a minimum
length of stay directly associated with each classification established
on initial commitment, for youth recommitted for the commission of a
felony or high-risk offense, and for youth found at an administrative
Level [level] I hearing to have committed a felony or high-risk offense.
(4) (No change.)
(d) Minimum Length of Stay.
(1) Sentenced offenders shall serve the time assessed by the
juvenile court, until the earliest of:
(A) - (B) (No change.)
(C) completion of the minimum period of confinement
[(for youth committed for acts occurring on or after January 1, 1996
only)].
(2) - (6) (No change.)
(e) Creditable Time.
(1) (No change.)
(2) On recommitment, the minimum length of stay shall
be counted from the first day a youth reaches any TYC operated or
assigned facility, and any incomplete minimum length of stay at the
time of recommitment is eliminated; unless:
(A) (No change.)
(B) a youth is recommitted for the same conduct for
which a Level [level] I or II hearing has already been held, in which
case the youth shall be given credit toward completion of the new min-
imum length of stay for the time already served as a result of that Level
[level] I or II hearing.
(3) - (5) (No change.)
(f) Creditable Time for Sentenced Offenders.
(1) (No change.)
(2) Sentenced offenders will be credited with days detained
in connection with the committing case. Time will be credited at the
end of the total sentence. Refer to §85.95 [(GAP) §85.61] of this title
(relating to Discharge/Transfer of Custody).
(g) Restrictions.
(1) - (2) (No change.)
(3) Certain youth may be eligible for transition to medium
restriction to complete the minimum length of stay requirement in ac-
cordance with §85.55 of this title (relating to Program Completion for
Other Than Sentenced Offenders). [(GAP) §85.29 of this title (relating
to Program Completion and Movement of Other Than Sentenced Of-
fenders).]
(4) For other procedures affecting minimum length of stay
refer to [(GAP)]§95.7 of this title (relating to Reclassification Conse-
quence), [(GAP)]§95.9 of this title (relating to Parole Revocation Con-
sequence), and [(GAP)]§95.11 of this title [(relating to Disciplinary
Transfer/Assigned Minimum Length of Stay/Demotion of Phase Con-
sequence)].
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(h) Waivers and Reductions.
(1) (No change.)
(2) the disciplinary assigned minimum length of stay may
be reduced in accordance with [(GAP)] §95.11 of this title.
§85.31. Temporary Admission Awaiting Transportation.
(a) Purpose. The purpose of this rule is to provide for tempo-
rary admissions into an institution detention program in Texas Youth
Commission (TYC) institutional facilities for youths awaiting trans-
portation.
(b) Applicability. This policy does not apply to the use of the
same or adjacent space when used specifically as detention in a TYC
institution for other purposes. See §97.43 of this title (relating to Insti-
tution Detention Program).
(c) Overnight stays in an institution detention program shall be
allowed when a youth’s destination cannot be reached in a single day,
including transportation:
(1) following a Level I or II hearing that results in trans-
portation to another facility; or
(2) between facilities not resulting from disciplinary ac-
tions.
(d) The following procedures shall be utilized.
(1) A youth may be detained in a training school for up to
48 hours pending transportation.
(2) Each request for an institution detention program ad-
mission pending transportation must be initiated by the transportation
coordinator.
(3) Approval for the admission must be obtained from the
institutional superintendent or designee.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 424-6301
♦ ♦ ♦
37 TAC §§85.29, 85.33, 85.35, 85.39, 85.41, 85.43, 85.45,
85.51, 85.61
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Youth Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Human Resources Code,
§61.075, which provides TYC with the authority to order a child’s
confinement under conditions it believes best designed for the
child’s welfare and the interests of the public; §61.076, which
provides TYC the authority to require a child to participate in
correctional training and activities; §61.081, which provides TYC
the authority to release under supervision any child in its custody
and place the child in his or her home or in any situation or family
approved by TYC; and §61.034, which provides TYC the author-
ity to make rules appropriate to the proper accomplishment of its
functions.
The proposed repeals affect the Human Resources Code,
§61.034.
§85.29. Program Completion and Movement of Other Than Sen-
tenced Offenders.
§85.33. Program Completion and Movement of Sentenced Offenders.
§85.35. Maximum Length of Stay for Other Than Type A Violent and
Sentenced Offenders.
§85.39. Temporary Admission Awaiting Permanent Placement.
§85.41. Temporary Admission Awaiting Transportation.
§85.43. Home Placement.
§85.45. Parole of Undocumented Foreign Nationals.
§85.51. Interstate Compact for TYC Youth.
§85.61. Discharge/Transfer of Custody.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 424-6301
♦ ♦ ♦
SUBCHAPTER C. MOVEMENT WITHOUT
PROGRAM COMPLETION
37 TAC §85.41, §85.45
The new rules are proposed under the Human Resources Code,
§61.075, which provides TYC with the authority to order a child’s
confinement under conditions it believes best designed for the
child’s welfare and the interests of the public; §61.076, which
provides TYC the authority to require a child to participate in
correctional training and activities; §61.081, which provides TYC
the authority to release under supervision any child in its custody
and place the child in his or her home or in any situation or family
approved by TYC; and §61.034, which provides TYC the author-
ity to make rules appropriate to the proper accomplishment of its
functions.
The proposed new rules affect the Human Resources Code,
§61.034.
§85.41. Maximum Length of Stay for Other Than Type A Violent and
Sentenced Offenders.
(a) Purpose. The Resocialization program is designed for
youth who reasonably apply themselves to complete the program
within their assigned minimum length of stay. There are, however, a
small number of resistant youth who do not complete the Resocializa-
tion program within their minimum length of stay. When the length
of institutional stay for these youth becomes disproportionate relative
to the severity of their committing offense and level of risk to the
community, provision must be made to cut short their Resocialization
program in the institution and plan for their supervision and services
on parole.
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(b) Applicability. This rule does not apply to:
(1) any other movement without program completion;
(2) youth who have completed program requirements. See
§85.55 of this title (relating to Program Completion for Other Than
Sentenced Offenders);
(3) priority 1 youth who are eligible for admission to spe-
cialized treatment programs;
(4) youth who have been returned to high restriction
through a due process hearing;
(5) sentenced or Type A violent offenders as defined in
§85.23 of this title (relating to Classification); and
(6) youth who are unable to progress further in the agency’s
rehabilitation program because of mental illness or mental retardation
and who have completed their minimum lengths of stay. See §87.79 of
this title (relating to Discharge of Mentally Ill and Mentally Retarded
Youth).
(c) Explanation of Terms Used.
(1) General Offender--means a youth who is classified as
a general offender as defined in §85.23 of this title and has never been
classified as a sentenced or Type A violent offender.
(2) Type B Violent Offender, Chronic Serious Offender,
Controlled Substances Dealer, and Firearms Offender--means a youth
who meets the definition in §85.23 of this title and has never been clas-
sified as a sentenced or Type A violent offender.
(3) Minimum Length of Stay--means the assigned mini-
mum length of stay for the youth’s classification, see §85.23 of this
title, plus any disciplinary extensions to the minimum length of stay.
See §85.25 of this title (relating to Minimum Length of Stay).
(4) Individual Case Plan (ICP)--the individualized plan for
each youth that assesses a youth’s needs and strengths, identifies objec-
tives with specific strategies to address both needs and strengths, and
is reviewed and adjusted as the youth progresses or as new needs are
identified.
(5) Special Services Committee (SSC) exit review--is
a process by which the SSC determines whether the youth meets
program completion criteria and whether the release ICP adequately
addresses the youth’s identified risk factors for re-offending.
(6) Release Packet--includes specific documents for review
and approval prior to a youth’s release. The documents are organized
in tabbed sections in a notebook to form the release packet. The release
packet includes the following information:
(A) psychological evaluation (if SSC determines it is
necessary);
(B) release plan;
(C) home assessment, if applicable;
(D) incident summary;
(E) specialized treatment summary, if applicable; and
(F) victim involvement information, if applicable.
(d) General Requirements.
(1) TYC shall comply with Chapter 57, Family Code and
Article 56.02, Code of Criminal Procedure, regarding victim notifica-
tion. Refer to §81.35 of this title (relating to Rights of Victims).
(2) All residential programs releasing an undocumented
foreign national youth must notify Immigration and Customs En-
forcement (ICE). Refer to §85.79 of this title (relating to Parole of
Undocumented Foreign Nationals) for procedures.
(3) TYC shall comply with the Sex Offender Registration
Program, pursuant to Chapter 62, Code of Criminal Procedure, regard-
ing youth who are subject to sex offender registration. Refer to §87.85
of this title (relating to Sex Offender Registration).
(4) Parents or guardians of youth under the age of 18 will
be notified of all movements. Youth 18 or older must give consent to
notify parents or guardians of any movement.
(e) Criteria for Release to TYC Parole.
(1) For General Offenders. General offenders who have
completed their minimum length of stay, but have not earned phase 4 on
all three components of Resocialization, see §87.3 of this title (relating
to Resocialization Program), will be released to TYC parole (home or
home substitute) when the following requirements are met:
(A) no confirmed Category I rule violations through a
due process hearing within 90 days prior to the SSC exit review and
during the approval process;
(B) four (4) months have elapsed since completion of
the minimum length of stay and a current assessment of, at a minimum,
Resocialization phase A3, B3, C3;
(C) eight (8) months have elapsed since completion of
the minimum length of stay and a current assessment of, at a minimum,
Resocialization phase A2, B2, C2; or
(D) 12 months have elapsed since completion of the
minimum length of stay and a current assessment of, at a minimum,
Resocialization phase A1, B1, C1.
(2) For Type B Violent Offenders, Chronic Serious Of-
fenders, Controlled Substances Dealers, and Firearms Offenders. Type
B violent offenders, chronic serious offenders, controlled substances
dealers, and firearms offenders who have completed their minimum
length of stay, but have not earned phase 4 on all three components of
Resocialization, see §87.3 of this title, will be released to TYC parole
when the following requirements are met:
(A) no confirmed Category I rule violations within 90
days prior to the SSC exit review and during the approval process;
(B) eight (8) months have elapsed since completion of
the minimum length of stay and a current assessment of, at a minimum,
Resocialization phase A3, B3, C3;
(C) 12 months have elapsed since completion of the
minimum length of stay and a current assessment of, at a minimum,
Resocialization phase A2, B2, C2; or
(D) 18 months have elapsed since completion of the
minimum length of stay and a current assessment of, at a minimum,
Resocialization phase A1, B1, C1.
(f) Decision Authority for Approval of Release.
(1) The final decision authority shall approve the youth’s
release plan upon a determination that the youth meets the required
criteria as set forth in subsection (e) of this section and the release ICP
adequately addresses risk factors.
(2) A youth shall be released to TYC parole (home or home
substitute) within 45 days of the SSC exit review validating release
eligibility. Upon the approval by the final decision authority, additional
time may be granted up to 30 days as the need indicates.
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(3) The final decision authority is the Department of Sen-
tenced Offenders Disposition, unless the superintendent or quality as-
surance supervisor appeals the decision. If the decision is appealed, the
appropriate director of juvenile corrections is the final decision author-
ity.
§85.45. Movement Without Program Completion.
(a) Purpose. The purpose of this policy is to establish criteria
and procedures for movement of youth without program completion.
(b) Applicability.
(1) This rules does not apply to sentenced offenders.
(2) This rule does not apply to disciplinary movements.
See Chapter 95, Subchapter A of this title (relating to Disciplinary Prac-
tices).
(c) General Requirements.
(1) Program staff will explain program completion criteria
to every youth during orientation to each placement.
(2) Non-sentenced offenders shall by law, be discharged
prior to the youth’s 21st birthday. Refer to §85.95 of this title (relating
to Discharge/Transfer of Custody).
(3) Prior to a transition, a youth may request and in doing
so will be granted a Level II hearing.
(4) TYC shall comply with Chapter 57, Family Code and
Article 56.02, Code of Criminal Procedure, regarding victim notifica-
tion. Refer to §81.35 of this title (relating to Rights of Victims).
(5) TYC shall comply with the Sex Offender Registration
Program, pursuant to Chapter 62, Code of Criminal Procedure, regard-
ing youth who are subject to sex offender registration. Refer to §87.85
of this title (relating to Sex Offender Registration).
(6) Parents or guardians of youth under the age of 18 will
be notified of all movements. Youth 18 or older must give consent to
disclose any movement information to a parent.
(d) Transition Movements.
(1) Eligibility. Type A violent offenders and sentenced of-
fenders are not eligible for transition movement. Youth of eligible clas-
sifications must meet transition criteria as set forth in paragraphs (2)
and (3) of this subsection to qualify for a transition movement.
(2) Transition Criteria for Youth in Programs where Reso-
cialization is Administered. Youth will be eligible for transition from
a high or medium restriction (initial placement) facility to a medium
restriction placement when the following criteria have been met:
(A) no confirmed Category I rule violations through a
due process hearing within 90 days prior to the exit review; and
(B) no confirmed Category I rule violations through a
due process hearing during the approval process, as outlined in para-
graph (4) of this subsection; and
(C) completion of minimum length of stay require-
ments:
(i) general offenders must complete all but three (3)
months of the minimum length of stay; or
(ii) Type B violent offenders, chronic serious of-
fenders, controlled substance dealer offenders and firearms offenders
must complete all but six (6) months of the minimum length of stay;
and
(D) a current assessment of, at a minimum, Resocial-
ization phase A3, B3, C3 with no main objectives or sub-objective in-
dicators under remediation (not applicable to sex offenders with court
orders deferring their sex offender registration requirements who have
not previously attained phase A4, B4, C4; see §87.85 of this title); and
(E) for youth committed after April 1, 2005, completion
of specialized treatment for Priority 1 youth (unless this requirement
is waived by the assistant deputy executive director for rehabilitation
services and the assistant deputy executive director for juvenile correc-
tions).
(3) Transition Criteria for Youth in Contract Care Programs
where Resocialization is Not Administered. Youth in high restriction
contract care programs where Resocialization is not administered will
be eligible for transition to a medium restriction placement when the
following criteria have been met:
(A) no confirmed Category I rule violations through a
due process hearing within 90 days prior to the exit review; and
(B) no confirmed Category I rule violations through a
due process hearing during the approval process as outlined in para-
graph (4) of this subsection; and
(C) completion of minimum length of stay require-
ments:
(i) general offenders must complete all but three (3)
months of the minimum length of stay; or
(ii) Type B violent offenders, chronic serious of-
fenders, controlled substance dealer offenders and firearms offenders
must complete all but six (6) months of the minimum length of stay;
and
(D) identify personal motivations for delinquent behav-
ior; and
(E) demonstrate an understanding of their personal
delinquent behavior patterns and demonstrate the ability to interrupt
their offense patterns; and
(F) complete a plan that identifies goals and a plan of
action to achieve goals and that identifies obstacles that will support
successful re-entry into the community.
(4) Decision Authority for Approval of Transition.
(A) The final decision authority shall approve the
youth’s transition plan upon a determination that the youth meets all
transition criteria and the transition/release ICP adequately addresses
risk factors.
(B) The appropriate director of juvenile corrections
must approve any modification to the transition/release plan.
(C) A youth shall be transitioned to medium restriction
within 14 calendar days of the exit review, regardless of whether or
not the release plan is complete. However, if the youth does not meet
the program completion criteria at the time of transition or release, the
youth will not be transitioned.
(D) With approval from the appropriate director of ju-
venile corrections, additional time may be granted beyond the 14 cal-
endar days, but not to exceed 30 calendar days from the exit review,
as needed to address serious concerns related to the well-being of the
youth and/or the community.
(E) The final decision authority is:
(i) the superintendent, for youth assigned to TYC-
operated placements; or
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(ii) the quality assurance administrator, for youth as-
signed to contract care placements.
(e) Population Control Releases. When overpopulation occurs
in any high restriction facility, certain remedial actions are taken. The
deputy executive director may cancel or revise any population control
measure in effect or implement any other youth movement option when
necessary to control population and/or manage available funds con-
cerning youth in residential placement.
(1) Overpopulation Condition.
(A) When population reaches three percent (3%) above
budgeted capacity for general population (excludes youth in specialized
treatment), the superintendent may invoke population control release
procedures.
(B) When population reaches five percent (5%) above
budgeted capacity for general population, the superintendent shall in-
voke population control release procedures.
(2) Release Criteria.
(A) The following youth are ineligible for population
control release:
(i) Type A violent offenders;
(ii) Sentenced offenders;
(iii) Priority 1 specialized treatment youth (unless
waived by the assistant deputy executive director for rehabilitation ser-
vices and the assistant deputy executive director for juvenile correc-
tions); or
(iv) Sex offenders with court orders deferring their
sex offender registration requirements.
(B) Youth who are eligible for release to TYC parole
(home or home substitute) due to an overpopulation condition must
meet the following criteria:
(i) completion of the minimum length of stay; and
(ii) a current assessment of, at a minimum, Resocial-
ization phase A3, B3, C3 with no main objectives or sub-objective in-
dicators under remediation. Priority should be given to those who have
mastered the most objectives towards completion of A4, B4, C4 Reso-
cialization goals.
(f) Administrative Transfers. Administrative transfers may be
made among programs of equal restriction without a due process hear-
ing. An administrative transfer shall not be made in lieu of a transfer
for which a due process hearing is mandatory.
(g) Hardship Cases. In hardship cases, the deputy executive
director may approve placing a youth on parole status without meeting
program completion criteria.
(h) Mentally Ill and Mentally Retarded Youth. Certain youth
shall be discharged following application for appropriate services to ad-
dress their mental illness or mental retardation. See §87.79 of this title
(relating to Discharge of Mentally Ill and Mentally Retarded Youth).
(i) Maximum Length of Stay for Other Than Type A Violent
and Sentenced Offenders. Youth who do not complete the Resocializa-
tion program within the minimum length of stay, and the length of insti-
tutional stay becomes disproportionate relative to the severity of their
committing offense, may be considered for movement without program
completion. See §85.41 of this title (relating to Maximum Length of
Stay for Other Than Type A Violent and Sentenced Offenders).
(j) Notification. TYC will notify the committing juvenile
judge, the prosecuting attorney, parole officer, and the county chief
juvenile probation officer in the county to which the youth is being
moved no later than ten (10) working days prior to the transition or
release.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 424-6301
♦ ♦ ♦
SUBCHAPTER D. PROGRAM COMPLETION
37 TAC §§85.51, 85.55, 85.59, 85.61, 85.65, 85.69
The new rules are proposed under the Human Resources Code,
§61.075, which provides TYC with the authority to order a child’s
confinement under conditions it believes best designed for the
child’s welfare and the interests of the public; §61.076, which
provides TYC the authority to require a child to participate in
correctional training and activities; §61.081, which provides TYC
the authority to release under supervision any child in its custody
and place the child in his or her home or in any situation or family
approved by TYC; and §61.034, which provides TYC the author-
ity to make rules appropriate to the proper accomplishment of its
functions.
The proposed new rules affect the Human Resources Code,
§61.034.
§85.51. Definitions.
The following words and terms, as used in this subchapter, shall have
the following meanings unless the context clearly indicates otherwise.
(1) Administrative transfer--a lateral movement, i.e., a
movement from one program to another program within the same
restriction level for an administrative purpose. Purposes may include
but are not limited to proximity to a youth’s home, specific treatment
needed becomes available, appropriateness of placement due to
education needs, age, etc.
(2) Classification--the designation assigned each youth
based on the youth’s offense history, the classifying offense, and a
finding regarding extenuating circumstances incident to the classifying
offense. See §85.23 of this title (relating to Classification).
(3) Exit review/interview--is a process by which the Spe-
cial Service Committee (SSC), for high restriction, or the superinten-
dent/quality assurance supervisor, for medium restriction, determines
whether the youth meets program completion criteria and whether the
transition/release Individual Case Plan (ICP) adequately addresses the
youth’s identified risk factors for re-offending. The SSC is required to
conduct a face-to-face interview with sentenced and Type A offenders,
along with review and approval of the release packet.
(4) High restriction and medium restriction--see defini-
tions in §85.27 of this title (relating to Program Restriction Levels).
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(5) Home placement--is a placement in the home of the
parent, other relative or individual acting in the role of parent, man-
aging conservator, or guardian, or an independent living arrangement,
for youth who have earned parole status. Parole status is defined in
paragraph (7) of this section.
(6) Home substitute placement--is a program placement in
the community that is not high restriction, for youth who have earned
parole status.
(7) Initial Placement--a placement to which youth are as-
signed following a period of assessment at the Marlin Orientation As-
sessment Unit (MOAU) upon being committed to TYC.
(8) Minimum length of stay (MLOS) and Minimum period
of confinement (MPC)--see definitions in §85.25 of this (relating to
Minimum Length of Stay).
(9) Parole status--a status assigned to a youth when pro-
gram completion criteria have been met, which qualifies the youth for
placement in the home or home substitute and ensures that the youth
shall not be moved to a high restriction placement without the high-
est level of due process afforded to Texas Youth Commission (TYC)
youth.
(10) Program completion criteria--the criteria which a
youth must meet while in the current program in order to move to a
placement of equal or less restriction. Program completion criteria are
based on youth’s classification and the phase of the Resocialization
program, which are outlined in Subchapter C of this chapter (relating
to Program Completion and Discharge).
(11) Release under supervision--also referred to as "re-
lease", is the release of a youth from high restriction to a home or
home substitute placement when the youth has earned parole status.
The youth remains under the jurisdiction of TYC and is subject to the
conditions of parole supervision.
(12) Risk factors--statuses or conditions that are empiri-
cally associated with an increased risk of recidivism. Risk factors may
be static and unchangeable or dynamic and responsive to interventions.
(13) Release packet--includes specific documents for re-
view and approval prior to a youth’s release. The documents are or-
ganized in tabbed sections in a notebook to form the release packet.
The release packet includes the following information:
(A) psychological evaluation;
(B) release plan;
(C) home assessment, if applicable;
(D) incident summary;
(E) specialized treatment summary, if applicable; and
(F) victim involvement information, if applicable.
(14) Specialized treatment for Priority 1 youth--upon ad-
mission to TYC, all youth undergo clinical assessments to determine
specialized treatment needs. Youth are prioritized for treatment based
on risk, offense classification, and/or diagnosis. Youth with the great-
est need for any of the following treatment programs will be required
to successfully complete the program prior to release eligibility:
(A) Sexual Behavior Treatment Program;
(B) Chemical Dependency Treatment Program; or
(C) Capital and Serious Violent Offender Treatment
Program.
(15) Transfer--is a movement of sentenced offenders to ei-
ther Texas Department of Criminal Justice-Institution Division (TDCJ-
ID) or Texas Department of Criminal Justice-Parole Division (TDCJ-
PD) when:
(A) ordered by the juvenile court; or
(B) youth at age 21 who was sentenced for capital mur-
der where the offense was committed on or after September 1, 2003 and
who has not completed the sentence will be transferred to TDCJ-PD
without the juvenile courts approval; or
(C) youth at age 21 who was sentenced for any offense
other than capital murder and who has not completed the sentence in
high restriction facilities will be transferred to TDCJ-PD without the
juvenile courts approval.
(16) Transfer packet--includes specific documents for re-
view and approval prior to transfer of a youth to the Texas Department
of Criminal Justice-Institutional Division (TDCJ-ID) or Texas Depart-
ment of Criminal Justice-Parole Division (TDCJ-PD). The documents
are organized in tabbed sections in a notebook to form the transfer
packet.
(A) The transfer packet for TDCJ-PD includes the fol-
lowing information:
(i) forensic psychological evaluation;
(ii) release plan;
(iii) incident summary;
(iv) specialized treatment summary, if applicable;
and
(v) victim involvement information, if applicable.
(B) The transfer packet for TDCJ-ID includes the fol-
lowing information:
(i) forensic psychological evaluation;
(ii) specialized treatment summary, if applicable;
(iii) behavior summary;
(iv) incident summary; and
(v) victim involvement information, if applicable.
(17) Transition--is a movement from one program site to
another for purposes of facilitating the youth’s adjustment to the com-
munity when youth who have met the required transition criteria. Tran-
sition is always to placement of equal or less restriction than that of the
current placement. Transition is not a type of placement or a status. For
transition criteria, see §85.45 of this title (relating to Movement With-
out Program Completion).
(18) Transition/Release individual case plan (ICP)--is an
individual case plan that is developed for a youth when he/she is mov-
ing from one program to another, or from one facility to a different
facility. The transition/release ICP identifies risk factors and protec-
tive factors that enable youth and staff to develop plans to minimize
risk and take advantage of protective factors.
(19) Transition/Release plan--includes specific documents
such as a success plan, risk factors for re-offending; and strategies and
recommendations to minimize risk factors.
(20) Type A violent offender, Type B violent offender,
Chronic Serious Offender, Controlled Substances Dealer, Firearms
Offender, and General Offender--see definitions in §85.23 of this title
(relating to Classification).
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(21) Type 1 offenses--the offenses for which a youth has
been given a determinate sentence, specifically: the commission, at-
tempted commission, conspiracy to commit, solicitation, solicitation of
a minor to commit, or engaging in organized criminal activity to com-
mit murder, capital murder, sexual assault, or aggravated sexual assault.
(22) Type 2 offenses--all other offenses, except Type 1 of-
fenses, for which a youth has been given a determinate sentence.
§85.55. Program Completion for Other Than Sentenced Offenders.
(a) Purpose. The purpose of this rule is to establish criteria and
the approval process for release of youth upon program completion.
(b) Applicability.
(1) Definitions pertaining to this rule are under §85.51 of
this title (relating to Definitions).
(2) This rule does not apply to disciplinary movements.
See Chapter 95, Subchapter A of this title (relating to Disciplinary Prac-
tices).
(3) This rule does not apply to sentenced offenders. Rules
pertaining to sentenced offenders are §85.59 of this title (relating to
Program Completion for Sentenced Offenders Under Age of 19),
§85.61 of this title (relating to Program Completion for Sentenced
Offenders Age 19 or Older), §85.65 of this title (relating to Transfer of
Sentenced Offenders to TDCJ-ID), and §85.69 of this title (relating to
Program Completion for Sentenced Offenders Adjudicated for Capital
Murder).
(4) For movements without program completion, see
§85.45 of this title (relating to Movement Without Program Comple-
tion).
(5) For discharge criteria, see §85.95 of this title (relating
to Discharge/Transfer of Custody).
(c) General Requirements.
(1) Program staff will explain program completion criteria
to every youth during orientation to each placement.
(2) Non-sentenced offenders shall by law, be discharged
prior to the youth’s 21st birthday. Refer to §85.95 of this title (relating
to Discharge/Transfer of Custody).
(3) Prior to a transition, a youth may request and in doing
so will be granted a Level II hearing.
(4) TYC shall not accept the presence of a detainer as an
automatic bar to earned release. The agency shall release a youth to
authorities pursuant to a warrant.
(5) TYC shall develop a plan for each youth prior to release
which minimizes risk factors for re-offending.
(6) TYC shall comply with Chapter 57, Family Code, and
Article 56.02, Code of Criminal Procedure, regarding victim notifica-
tion. Refer to §81.35 of this title (relating to Rights of Victims).
(7) All residential programs releasing an undocumented
foreign national youth must notify Immigration and Customs En-
forcement (ICE). Refer to §85.79 of this title (relating to Parole of
Undocumented Foreign Nationals).
(8) TYC shall comply with the Sex Offender Registration
Program, pursuant to Chapter 62, Code of Criminal Procedure, regard-
ing youth who are subject to sex offender registration. Refer to §87.85
of this title (relating to Sex Offender Registration).
(9) Parents or guardians of youth under the age of 18 will
be notified of all movements. Youth 18 or older must give consent to
disclose any movement information to a parent.
(d) Program Completion Criteria.
(1) Youth Whose Classifying Offense is Type A Violent
Offender.
(A) A Type A violent offender youth will be eligible for
release from a high restriction facility to TYC parole (home or home
substitute) when the following criteria have been met:
(i) no confirmed Category I rule violations through a
due process hearing, within 90 days prior to the Special Services Com-
mittee (SSC) exit interview; and
(ii) no confirmed Category I rule violations through
a due process hearing during the approval process, as outlined in sub-
section (e) of this section; and
(iii) completion of the minimum length of stay; and
(iv) the youth is currently assessed at Resocializa-
tion phase A4, B4, C4 with no main objectives or sub-objective indi-
cators under remediation; and
(v) for youth committed after April 1, 2005, comple-
tion of specialized treatment for Priority 1 youth (unless this require-
ment is waived by the assistant deputy executive director for rehabili-
tation services and the assistant deputy executive director for juvenile
corrections).
(B) Youth classified as Type A violent offender shall be
discharged prior to the 21st birthday, unless the youth is subject to a
determinate sentence.
(2) Youth Whose Classifying Offense is Other Than Type
A Violent Offender. A youth other than a Type A violent offender will
be eligible for transition/release from a high restriction facility to a less
restrictive placement or from a medium restriction facility to an equal
or less restrictive placement when the following criteria have been met:
(A) For transition from high or medium restriction to
medium restriction: For transition criteria, see §85.45 of this title.
(B) For release from high or medium restriction to TYC
parole (home or home substitute):
(i) no confirmed Category I rule violations through
a due process hearing, within 90 days prior to the exit review; and
(ii) no confirmed Category I rule violations through
a due process hearing during the approval process as outlined in sub-
section (e) of this section; and
(iii) completion of the entire minimum length of
stay--this includes general offenders whose initial placement is to
medium restriction; and
(iv) the youth is currently assessed at Resocializa-
tion phase A4, B4, C4 with no main objectives or sub-objective indi-
cators under remediation; and
(v) for youth committed after April 1, 2005, comple-
tion of specialized treatment for Priority 1 youth (unless this require-
ment is waived by the assistant deputy executive director for rehabili-
tation services and the assistant deputy executive director for juvenile
corrections).
(3) Youth in Contract Care Programs Where Resocializa-
tion is Not Administered. Youth in high or medium restriction contract
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care programs where Resocialization is not administered will be eli-
gible for release to TYC parole (home or home substitute) when the
following criteria have been met:
(A) no confirmed Category I rule violations through a
due process hearing, within 90 days prior to the exit review; and
(B) no confirmed Category I rule violations through a
due process hearing during the approval process as outlined in subsec-
tion (e) of this section; and
(C) completion of the minimum length of stay; and
(D) identify personal motivations for delinquent behav-
ior; and
(E) demonstrate an understanding of their personal
delinquent behavior patterns and demonstrate the ability to interrupt
their offense patterns; and
(F) complete a plan that:
(i) identifies goals and a plan of action to achieve
goals; and
(ii) identifies obstacles that will support successful
re-entry into the community.
(e) Decision Authority for Approval of Release.
(1) For Type A Violent Offenders.
(A) A youth shall not be released to TYC parole until
the final decision authority has determined that the youth meets pro-
gram completion criteria and the release Individual Case Plan (ICP)
adequately addresses risk factors.
(B) All revisions or corrections as requested by Central
Office must be completed and re-submitted to Central Office within the
timeframe designated by Central Office.
(C) If modifications are needed to the transition/release
ICP and supporting documentation for Type A violent offenders who
have been released on TYC parole to a home substitute placement, the
appropriate director of juvenile corrections must approve the modifica-
tion.
(D) The final decision authority is the deputy executive
director.
(E) The youth shall be released no later than 120 days
following the SSC exit interview validating release eligibility, regard-
less of whether or not the release packet is complete. However, if the
youth does not meet the program completion criteria at the time of re-
lease, the youth will not be released.
(2) For Other Than Type A Violent Offenders.
(A) The final decision authority shall approve the
youth’s release plan upon a determination that the youth meets all
program completion criteria and the transition/release ICP adequately
addresses risk factors.
(B) The appropriate director of juvenile corrections
must approve any modification to the release plan.
(C) A youth shall be released to TYC parole within 14
calendar days of the exit review, regardless of whether or not the release
plan is complete. However, if the youth does not meet the program
completion criteria at the time of release, the youth will not be released.
(D) Upon the approval by the appropriate director of ju-
venile corrections, additional time may be granted beyond the 14 cal-
endar days, but not to exceed 30 calendar days from the exit review,
as needed to address serious concerns related to the well-being of the
youth and/or the community.
(E) The final decision authority is:
(i) the superintendent, for other than Type A violent
offenders; or
(ii) the quality assurance administrator, for other
than Type A violent offenders assigned to contract placements.
(f) Notification. TYC will notify the committing juvenile
judge, the prosecuting attorney, parole officer, and the county chief
juvenile probation officer in the county to which the youth is being
moved no later than ten (10) working days prior to the transition or
release.
§85.59. Program Completion for Sentenced Offenders Under Age 19.
(a) Purpose. The purpose of this rule is to establish criteria and
approval process for release of youth upon program completion.
(b) Applicability.
(1) Definitions pertaining to this rule are under §85.51 of
this title (relating to Definitions).
(2) This rule does not apply to disciplinary movements.
See Chapter 95, Subchapter A of this title (relating to Disciplinary Prac-
tices).
(3) This rule does not apply to youth committed to TYC
on indeterminate commitments. See §85.55 of this title (relating to
Program Completion for Other Than Sentenced Offenders).
(4) This rule does not apply to the transfer of sentenced of-
fenders to the Texas Department of Criminal Justice-Institutions Divi-
sion (TDCJ-ID) or Texas Department of Criminal Justice-Parole Divi-
sion (TDCJ-PD). See §85.65 of this title (relating to Transfer of Sen-
tenced Offenders to TDCJ-ID) and §85.61 of this title (relating to Pro-
gram Completion for Sentenced Offenders Age 19 or Older).
(5) This rule does not apply to sentenced offenders adjudi-
cated for capital murder. See §85.69 of this title (relating to Program
Completion for Sentenced Offenders Adjudicated for Capital Murder).
(6) For discharge criteria, see §85.95 of this title (relating
to Discharge/Transfer of Custody).
(c) General Restrictions. Due to the nature of determinate
sentences, some rules governing the classification, placement, release,
transition, parole status, and disciplinary movement of sentenced
offenders must be applied differently. Specifically:
(1) Classification. A youth classified at commitment as a
sentenced offender shall retain a sentenced offender classification as
long as the youth remains under the jurisdiction of TYC as a result of
that commitment. The offense for which the youth received the deter-
minate sentence will remain the youth’s classifying offense until the
sentence has expired even if the youth’s TYC parole is revoked follow-
ing a Level I hearing. See §85.23 of this title (relating to Classification).
(2) Initial Placement. On initial placement, all sentenced
offenders shall be assigned to high restriction facilities unless the
deputy executive director waives such placement for a particular youth.
(d) General Requirements.
(1) Program staff will explain program completion criteria
to every youth during orientation to each placement.
(2) TYC shall not accept the presence of a detainer as an
automatic bar to earned release. The agency shall release a youth to
authorities pursuant to a warrant.
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(3) The Special Services Committee (SSC) shall evaluate
the youth’s progress toward program completion criteria six (6) months
after admission to TYC, when the minimum period of confinement
(MPC) is complete, and at other times as requested by the committee.
(4) TYC shall develop a plan for each youth prior to release
which minimizes risk factors for re-offending.
(5) TYC shall comply with Chapter 57, Family Code and
Article 56.02, Code of Criminal Procedure, regarding victim notifica-
tion. Refer to §81.35 of this title (relating to Rights of Victims).
(6) All residential programs releasing an undocumented
foreign national youth must notify Immigration and Customs En-
forcement (ICE). Refer to §85.79 of this title (relating to Parole of
Undocumented Foreign Nationals) for procedures.
(7) TYC shall comply with the Sex Offender Registration
Program, pursuant to Chapter 62, Code of Criminal Procedure, regard-
ing youth who are subject to sex offender registration. Refer to §87.85
of this title (relating to Sex Offender Registration).
(8) Parents or guardians of youth under the age of 18 will
be notified of all movements. Youth 18 or older must give consent to
notify parents or guardians of any movement.
(9) Placement. Sentenced offenders shall serve the entire
MPC applicable to the youth’s classifying offense in high restriction
facilities unless:
(A) the youth is transferred to TDCJ earlier in accor-
dance with legal requirements or committing court approval. See
§85.65 of this title; or
(B) waived by the executive director; or
(C) the youth is approved by the committing court to
attain parole status prior to completion of serving the MPC.
(10) Jurisdiction Termination. TYC jurisdiction shall be
terminated and a sentenced offender discharged when he/she is trans-
ferred to TDCJ (before or at age 21) or his/her sentence is complete
(except as specified in subsection (d)(11) of this section).
(11) Concurrent Commitments. In the event that a youth
is committed to TYC under concurrent determinate sentence and inde-
terminate commitment orders, both commitment orders will be given
effect, with the determinate sentence order having precedence. Other
exceptions are as follows:
(A) The youth will be classified and managed as a sen-
tenced offender until such time as the determinate sentence order is
completed or TYC jurisdiction expires, whichever occurs first. If a
youth’s determinate sentence is complete prior to the expiration of TYC
jurisdiction, the youth will be newly classified in accordance with the
classifying offense associated with the indeterminate commitment.
(B) The youth is discharged from the determinate sen-
tence order upon completion of the determinate sentence, but the inde-
terminate commitment order will be given effect until normal discharge
criteria are met.
(C) Both orders are given effect, i.e., the MPC under the
determinate sentence and the minimum length of stay associated with
the indeterminate commitment will run concurrently. If the applicable
MPC under the determinate sentence is completed before the applica-
ble minimum length of stay under the indeterminate commitment, the
youth will not be considered for release until the minimum length of
stay has also been completed.
(12) Military Enlistment. A sentenced offender may be al-
lowed to enlist in the military while on TYC parole if certain condi-
tions are met. A sentenced offender who is accepted for enlistment
by the military will not be discharged from the determinate sentence
until the sentence is complete. His/her TYC parole supervision will
be conducted via phone calls, letters, and through face-to-face contacts
(when possible) until the sentence is completed. The following condi-
tions must be met:
(A) the youth must be able to complete his/her sentence
prior to his/her 21st birthday; and
(B) the youth must have served at least 12 months con-
secutively on TYC parole prior to the enlistment date; and
(C) the youth must have been assigned to the minimum
level of parole supervision for at least three (3) months consecutively
prior to the enlistment date; and
(D) the youth must have no more than six (6) months
left to serve on the sentence on the enlistment date; and
(E) the youth must reside in Texas at the time of enlist-
ment.
(e) Program Completion Criteria. A sentenced offender youth
who is under age 19 will be eligible for a release from a high restriction
facility to TYC parole (home or home substitute) when the following
criteria have been met:
(1) no confirmed Category I rule violations through a due
process hearing, within 90 days prior to the SSC exit interview; and
(2) no confirmed Category I rule violations through a due
process hearing during the approval process as outlined in subsection
(f) of this section; and
(3) completion of the MPC; and
(4) the youth is currently assessed at Resocialization phase
A4, B4, C4 with no objectives or sub-objectives under remediation; and
(5) for youth committed after April 1, 2005, completion of
specialized treatment for Priority 1 youth (unless this requirement is
waived by the assistant deputy executive director for rehabilitation ser-
vices and the assistant deputy executive director for juvenile correc-
tions).
(f) Decision Authority for Approval of Release. For Type 1
and Type 2 sentenced offenders under age 19.
(1) A youth shall not be released to TYC parole until the
final decision authority has determined that the youth meets program
completion requirements and the release packet adequately addresses
risk factors.
(2) All revisions or corrections as requested by Central Of-
fice must be completed and re-submitted to Central Office within the
timeframe designated by Central Office.
(3) If modifications are needed to the release ICP and sup-
porting documentation for sentenced offender youth who have been re-
leased on TYC parole to a home substitute placement, the modification
must be approved by the appropriate director of juvenile corrections.
(4) The final decision authority for approval of release is:
(A) the deputy executive director, for Type 1 sentenced
offenders;
(B) the appropriate director of juvenile corrections, for
Type 2 sentenced offenders.
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(5) A youth shall be released no later than 120 days fol-
lowing the SSC exit interview validating release eligibility, regardless
of whether or not the release packet is complete. However, if the youth
does not meet the program completion criteria at the time of release,
the youth will not be released.
(g) Notification. TYC will notify the committing juvenile
judge, the prosecuting attorney, parole officer, and the county chief
juvenile probation officer in the county to which the youth is being
moved no later than ten (10) working days prior to the release.
§85.61. Program Completion for Sentenced Offenders Age 19 or
Older.
(a) Purpose. The purpose of this rule is to establish criteria and
approval process for transferring a sentenced offender youth age 19 or
older upon program completion to the Texas Department of Criminal
Justice-Parole Division (TDCJ-PD).
(b) Applicability.
(1) Definitions pertaining to this rule are under §85.51 of
this title (relating to Definitions).
(2) This rule does not apply to disciplinary movements.
See Chapter 95, Subchapter A of this title (relating to Disciplinary Prac-
tices).
(3) This rule does not apply to youth committed to TYC
on indeterminate commitments. See §85.55 of this title (relating to
Program Completion for Other Than Sentenced Offenders).
(4) This rule does not apply to sentenced offenders who
are under the age of 19. See §85.59 of this title (relating to Program
Completion for Sentenced Offenders Under Age 19).
(5) This rule does not apply to the transfer of sentenced of-
fenders to the Texas Department of Criminal Justice-Institutions Divi-
sion (TDCJ-ID). See §85.65 of this title (relating to Transfer of Sen-
tenced Offenders to TDCJ-ID).
(6) This rule does not apply to the transfer of sentenced of-
fenders committed for capital murder. See §85.69 of this title (relating
to Program Completion for Sentenced Offenders Adjudicated for Cap-
ital Murder).
(7) For discharge criteria, see §85.95 of this title (relating
to Discharge/Transfer of Custody).
(c) General Restrictions. Refer to §85.59 of this title for the
list of general restrictions.
(d) General Requirements.
(1) Program staff will explain program completion criteria
to every youth during orientation to each placement.
(2) The Special Services Committee (SSC) shall evaluate
the youth’s progress toward program completion criteria six (6) months
after admission to TYC, when the minimum period of confinement
(MPC) is complete, on or about the youth’s 20th birthday, and at other
times as requested by the committee.
(3) TYC shall comply with Chapter 57, Family Code, and
Article 56.02, Code of Criminal Procedure, regarding victim notifica-
tion. Refer to §81.35 of this title (relating to Rights of Victims).
(4) All residential programs releasing an undocumented
foreign national youth must notify Immigration and Customs En-
forcement (ICE). Refer to §85.79 of this title (relating to Parole of
Undocumented Foreign Nationals) for procedures.
(5) TYC shall comply with the Sex Offender Registration
Program, pursuant to Chapter 62, Code of Criminal Procedure, regard-
ing youth who are subject to sex offender registration. Refer to §87.85
of this title (relating to Sex Offender Registration).
(6) Parents or guardians of youth under the age of 18 will
be notified of all movements. Youth 18 or older must give consent to
disclose any movement information to a parent.
(7) Placement. Sentenced offenders shall serve the entire
MPC applicable to the youth’s classifying offense in high restriction
facilities unless the youth is:
(A) transferred to TDCJ earlier in accordance with legal
requirements or committing court approval. See §85.65 of this title; or
(B) approved by the committing court to attain parole
status prior to completion of serving the MPC.
(8) Jurisdiction Termination. TYC jurisdiction shall be ter-
minated and a sentenced offender discharged when he/she is transferred
to TDCJ or his/her sentence is complete (except as specified in subsec-
tion (d)(9) of this section).
(9) Concurrent Commitments. In the event that a youth is
committed to TYC under concurrent determinate sentence and inde-
terminate commitment orders, both commitment orders will be given
effect, with the determinate sentence order having precedence. Other
exceptions are as follows:
(A) The youth will be classified and managed as a sen-
tenced offender until such time as the determinate sentence order is
completed or TYC jurisdiction expires, whichever occurs first. If a
youth’s determinate sentence is complete prior to the expiration of TYC
jurisdiction, the youth will be newly classified in accordance with the
classifying offense associated with the indeterminate commitment.
(B) The youth is discharged from the determinate sen-
tence order upon completion of the determinate sentence, and the youth
is discharged from the indeterminate commitment order upon comple-
tion of the indeterminate offense.
(C) The determinate sentence and the minimum length
of stay associated with the indeterminate commitment will run concur-
rently. If the applicable MPC under the determinate sentence is com-
pleted before the applicable minimum length of stay under the inde-
terminate commitment, the youth will not be considered for transfer to
parole status until the minimum length of stay has also been completed.
(10) Military Enlistment. Refer to §85.59 of this title for
procedures.
(e) Program Completion Criteria.
(1) Transfer of a youth from a high restriction facility to
TDCJ-PD shall occur (court approval is not required) based on the
youth’s age.
(A) Youth Between Age 19 and 21. Youth between age
19 and 21 in high restriction facilities will be transferred to TDCJ-PD
when the following criteria have been met:
(i) no confirmed Category I rule violations through
a due process hearing, within 90 days prior to the SSC exit interview;
and
(ii) no confirmed Category I rule violations through
a due process hearing during the approval process as outlined in sub-
section (g) of this section; and
(iii) completion of the MPC; and
PROPOSED RULES February 4, 2005 30 TexReg 523
(iv) the youth is currently assessed at Resocializa-
tion phase A4, B4, C4 with no main objectives or sub-objectives indi-
cators under remediation; and
(v) for youth committed after April 1, 2005, success-
ful completion of specialized treatment for Priority 1 youth (unless this
requirement is waived by the assistant deputy executive director for
rehabilitation services and the assistant deputy executive director for
juvenile corrections).
(B) Youth at age 21 who were sentenced for any offense
other than capital murder, and have not completed the sentence in high
restriction facilities, will be transferred to TDCJ-PD to complete the
sentence.
(2) Transfer from TYC parole (home or home substitute)
to TDCJ-PD shall occur (court approval not required) at age 21 if the
youth has not completed his/her sentence.
(f) Decision Authority for Approval of Transfer.
(1) For Youth Between Age 19 and 21.
(A) Youth between age 19 and 21 shall not be trans-
ferred to TDCJ-PD until the final decision authority has determined that
the youth meets program completion criteria and the transfer packet ad-
equately addresses risk factors.
(B) All revisions or corrections as requested by Central
Office must be completed and re-submitted to Central Office within the
timeframe designated by Central Office.
(C) The final decision authority is the deputy executive
director.
(D) TYC will request the transfer to TDCJ-PD no later
than 30 days from the final approval date.
(2) For Youth At Age 21. State law requires transfer of cus-
tody for sentenced offenders at age 21; therefore no decision authority
is necessary.
(g) ICP Modification Approval. If modifications are needed
to the transition/release ICP and/or supporting documentation for sen-
tenced offender youth who have been released on TYC parole to a home
substitute placement, the modification must be approved by the appro-
priate director of juvenile corrections.
(h) Transfer Process to TDCJ-PD.
(1) TYC will submit the required documentation request-
ing a transfer of the offender to TDCJ-PD along with an adjudication
form and a case summary, which includes recommendations for parole
conditions within 30 days from the final approval date.
(2) TDCJ will process the information and forward to the
Texas Board of Pardons and Paroles who will set the conditions for
parole within 90 days of receiving TYC’s transfer notification.
(3) On receipt of the conditions from TDCJ, the
TYC/TDCJ liaison will contact TDCJ-PD to confirm the transfer date,
notify the sending facility of the parole conditions and the transfer
date, coordinate the transfer process and make final arrangements for
the discharge.
(4) TDCJ personnel will serve their Order of Transfer in
person on the scheduled day, at which time the sentenced offender
youth is transferred to the TDCJ-PD and discharged from the TYC.
(i) Notification. TYC will notify the committing juvenile
judge, the prosecuting attorney, parole officer, and the county chief
juvenile probation officer in the county to which the youth is being
moved no later than ten (10) working days prior to the transfer.
§85.65. Transfer of Sentenced Offenders to TDCJ-ID.
(a) Purpose. The purpose of this rule is to establish criteria
and approval process for transferring a sentenced offender youth to
the Texas Department of Criminal Justice-Institutions Division (TDCJ-
ID).
(b) Applicability.
(1) Definitions pertaining to this rule are under §85.51 of
this title (relating to Definitions).
(2) This rule does not address all types of disciplinary
movements. See Chapter 95, Subchapter A of this title (relating to
Disciplinary Practices).
(3) This rule does not apply to the transfer of sentenced
offenders to TDCJ-Parole Division (TDCJ-PD). See §85.61 of this title
(relating to Program Completion for Sentenced Offenders Age 19 or
Older).
(4) This rules does not apply to the transfer of sentenced
offenders adjudicated for capital murder to TDCJ-ID. See §85.69 of
this title (relating to Program Completion for Sentenced Offenders Ad-
judicated for Capital Murder).
(5) This rule does not apply to new charges incurred by sen-
tenced offenders while committed to Texas Youth Commission (TYC),
but only to the disposition of the original determinate sentence.
(6) For discharge criteria, see §85.95 of this title (relating
to Discharge/Transfer of Custody).
(c) General Restrictions. Refer to §85.59 of this title (relating
to Program Completion for Sentenced Offenders Under Age 19) for the
list of general restrictions.
(d) General Requirements.
(1) Program staff will explain transfer criteria to every
youth during orientation to each placement.
(2) The Special Services Committee (SSC) shall evaluate
the youth’s progress toward program completion criteria six (6) months
after admission to TYC, when the minimum period of confinement
(MPC) is complete, on or about the youth’s 20th birthday, and at other
times as requested by the committee.
(3) TYC program staff where the youth is assigned shall
determine when transfer criteria have been met.
(4) TYC shall comply with Chapter 57, Family Code, and
Article 56.02, Code of Criminal Procedure, regarding victim notifica-
tion. Refer to §81.35 of this title (relating to Rights of Victims).
(5) All residential programs releasing an undocumented
foreign national youth must notify Immigration and Customs En-
forcement (ICE). Refer to §85.79 of this title (relating to Parole of
Undocumented Foreign Nationals) for procedures.
(6) TYC shall comply with the Sex Offender Registration
Program, pursuant to Chapter 62, Code of Criminal Procedure, regard-
ing youth who are subject to sex offender registration. Refer to §87.85
of this title (relating to Sex Offender Registration).
(7) Parents or guardians of youth under the age of 18 will
be notified of all movements. Youth 18 or older must give consent to
disclose any movement information to a parent.
(e) Transfer Criteria.
(1) Sentenced Offender Youth Whose Parole has been Re-
voked. A transfer shall occur if ordered by the juvenile court. TYC
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may request a juvenile court hearing for a youth whose parole has been
revoked and the following criteria have been met:
(A) youth is at least age 16; and
(B) youth has not completed his/her sentence; and
(C) youth’s conduct indicates that the welfare of the
community requires the transfer.
(2) Sentenced Offender Youth in Residential Placement. A
transfer shall occur if ordered by the juvenile court. TYC may request a
juvenile court hearing for any other youth if the following criteria have
been met:
(A) youth is at least age 16; and
(B) youth has spent at least six (6) months in a high
restriction facility; and
(C) youth has not completed his/her sentence; and
(D) youth has met at least one of the following behavior
criteria:
(i) youth has committed a felony or Class A misde-
meanor; or
(ii) youth has committed Category I rule violations
(on three or more occasions); or
(iii) youth has engaged in chronic disruption of pro-
gram (five security admissions or extensions in one month or ten in
three months); or
(iv) youth has demonstrated an inability to progress
in his/her Resocialization Program due to persistent non compliance
with treatment objectives; and
(E) alternative interventions have been tried without
success. (For example: special treatment plans, disciplinary transfer,
extended stay); and
(F) youth’s conduct indicates that the welfare of the
community requires the transfer.
(f) Decision Authority for Approval to Transfer. Transferring
from a high restriction facility the following procedures will occur:
(1) A youth shall not be transferred to TDCJ-ID until the
final decision authority has determined that the youth meets program
completion requirements and the transfer plan adequately addresses
risk factors.
(2) The final TYC decision authority is the deputy execu-
tive director
(3) The deputy executive director must approve the request
for a hearing by the committing juvenile court for early transfer.
(4) The final transfer approval authority for early transfer
to TDCJ-ID, prior to the completion of the MPC, is the committing
juvenile court.
(g) Transfer Process.
(1) Following the committing court’s decision to transfer a
sentenced offender to TDCJ-ID, the youth is returned to the assigned
program location and then transported to TDCJ-ID.
(2) The youth will be transported to the diagnostic unit at
TDCJ in Huntsville, Texas. The TYC court liaison in Central Office
will provide the address or location to the diagnostic unit, if needed.
(3) Upon transfer to TDCJ-ID, the youth may bring only
the following personal property items to TDCJ-ID:
(A) Bible/Other Religion Text--some offenders write
addresses and telephone numbers in it since they cannot take separate
paper into TDCJ-ID;
(B) Trust fund--offender must use TDCJ personal prop-
erty envelopes. Use the TDCJ Inmate Trust Fund form, ITF-16 (avail-
able through TDCJ) when sending offender’s trust fund after the of-
fender has already been transported to TDCJ-ID. The guards at the
Diagnostic Unit can provide the Inmate Trust Fund form, ITF-16, if
needed.
(h) Notification. TYC will notify the committing juvenile
judge, the prosecuting attorney, parole officer, and the county chief
juvenile probation officer in the county to which the youth is being
moved no later than ten (10) working days prior to the discharge.
§85.69. Program Completion for Sentenced Offenders Adjudicated
for Capital Murder.
(a) Purpose. The purpose of this rule is to establish criteria
and an approval process for transferring, upon program completion,
sentenced offenders adjudicated for capital murder to the Texas De-
partment of Criminal Justice-Parole Division (TDCJ-PD) or the Texas
Department of Criminal Justice-Institutions Division (TDCJ-ID).
(b) Applicability.
(1) Definitions pertaining to this rule are under §85.51 of
this title (relating to Definitions).
(2) This rule does not apply to disciplinary movements.
See Chapter 95, Subchapter A of this title (relating to Disciplinary Prac-
tices).
(3) This rule does not apply to youth committed to Texas
Youth Commission (TYC) on indeterminate commitments. See §85.55
of this title (relating to Program Completion for Other Than Sentenced
Offenders).
(4) This rule does not apply to the release of sentenced of-
fender youth adjudicated for any offense other than capital murder. See
§85.59 of this title (relating to Program Completion for Sentenced Of-
fenders Under Age 19) and §85.61 of this title (relating to Program
Completion for Sentenced Offenders Age 19 or Older).
(5) For discharge criteria, see §85.95 of this title (relating
to Discharge/Transfer of Custody).
(c) General Restrictions. Refer to §85.59 of this title for the
list of general restrictions.
(d) General Requirements.
(1) Program staff will explain the program completion cri-
teria to every youth during orientation to each placement.
(2) TYC shall not accept the presence of a detainer as an
automatic bar to earned release. The agency shall release a youth to
authorities pursuant to a warrant.
(3) The Special Services Committee (SSC) shall evaluate
the youth’s progress toward program completion criteria six (6) months
after admission to TYC, when the minimum period of confinement
(MPC) is complete, on or about the youth’s 20th birthday, and at other
times as requested by the committee.
(4) TYC program staff where the youth is assigned shall
make the recommendation for a release when program completion cri-
teria have been met or a transfer to TDCJ-ID.
(5) TYC shall comply with Chapter 57, Family Code, and
Article 56.02, Code of Criminal Procedure, regarding victim notifica-
tion. Refer to §81.35 of this title (relating to Rights of Victims).
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(6) All residential programs releasing an undocumented
foreign national youth must notify Immigration and Customs En-
forcement (ICE). Refer to §85.79 of this title (relating to Parole of
Undocumented Foreign Nationals) for procedures.
(7) TYC shall comply with the Sex Offender Registration
Program, pursuant to Chapter 62, Code of Criminal Procedure, regard-
ing youth who are subject to sex offender registration. Refer to §87.85
of this title (relating to Sex Offender Registration).
(8) Parents or guardians of youth under the age of 18 will
be notified of all movements. Youth 18 or older must give consent to
disclose any movement information to a parent.
(9) Minimum Period of Confinement. The MPC is ten (10)
years for youth sentenced for capital murder or completion of the sen-
tence, whichever occurs first.
(10) Placement. Sentenced offenders shall serve the entire
MPC applicable to the youth’s classifying offense in high restriction
facilities unless the youth is:
(A) transferred to TDCJ-ID earlier in accordance with
legal requirements or committing court approval. See §85.65 of this
title (relating to Transfer of Sentenced Offenders to TDCJ-ID); or
(B) approved by the committing court to attain parole
status prior to completion of serving the MPC.
(11) Jurisdiction Termination. TYC jurisdiction shall
be terminated and a sentenced offender discharged when the youth
is transferred to TDCJ (by age 21) or his/her sentence is complete
(except as specified in subsection (d)(12) of this section).
(12) Concurrent Commitments. In the event that a youth
is committed to TYC under concurrent determinate sentence and inde-
terminate commitment orders, both commitment orders will be given
effect, with the determinate sentence order having precedence. Other
exceptions are as follows:
(A) The youth will be classified and managed as a sen-
tenced offender until such time as the determinate sentence order is
completed or TYC jurisdiction expires, whichever occurs first. If a
youth’s determinate sentence is complete prior to the expiration of TYC
jurisdiction, the youth will be newly classified in accordance with the
classifying offense associated with the indeterminate commitment.
(B) The youth is discharged from the determinate sen-
tence order upon completion of the determinate sentence, and the youth
is discharged from the indeterminate commitment order upon comple-
tion of the indeterminate offense.
(C) The determinate sentence and the minimum length
of stay associated with the indeterminate commitment will run concur-
rently.
(13) Military Enlistment--See §85.59 of this title.
(e) Program Completion Criteria. Transfer of a youth
from high restriction (prior to the completion of the MPC) to
TDCJ-PD/TDCJ-ID before age 21.
(1) For Transferring to TDCJ-PD (Before Age 21). A
transfer shall occur if ordered by the juvenile court. TYC may request
a court hearing if the following criteria have been met:
(A) no confirmed Category I rule violations through a
due process hearing, within 90 days prior to the SSC exit interview; and
(B) no confirmed Category I rule violations through a
due process hearing during the approval process as outlined in subsec-
tion (f) of this section; and
(C) completion of three (3) years toward the MPC, and
(D) the youth is currently assessed at Resocialization
phase A4, B4, C4 with no main objectives or sub-objectives indicators
under remediation; and
(E) for youth committed after April 1, 2005, successful
completion of specialized treatment for Priority 1 youth (unless this
requirement is waived by the assistant deputy executive director for
rehabilitation services and the assistant deputy executive director for
juvenile corrections).
(2) For Transferring to TDCJ-ID (Before Age 21). A trans-
fer shall occur if ordered by the juvenile court. TYC may request a
court hearing if the following criteria have been met:
(A) youth is at least age 16; and
(B) youth has spent at least six (6) months in a high
restriction facility; and
(C) youth has not completed his/her sentence; and
(D) youth has met at least one of the following behavior
criteria:
(i) youth has committed a felony or Class A misde-
meanor while assigned to residential placement; or
(ii) youth has committed Category I rule violations
(on three or more occasions); or
(iii) youth has engaged in chronic disruption of pro-
gram (five security admissions or extensions in one month or ten in
three months); or
(iv) youth has demonstrated an inability to progress
in his/her Resocialization program due to persistent non compliance
with treatment objectives; and
(E) alternative interventions have been tried without
success. (For example: special treatment plans, disciplinary transfer,
extended stay); and
(F) youth’s conduct indicates that the welfare of the
community requires the transfer.
(3) For Transferring to TDCJ-ID/TDCJ-PD When the Of-
fense was Committed Before September 1, 2003. (Before age 21) A
youth who was sentenced for capital murder where the offense was
committed before September 1, 2003, who has not completed the ten
(10) year MPC must return to court for a transfer hearing no later than
age 20.9. (court approval is required)
(4) For Transferring to TDCJ-PD (At Age 21). At age 21,
a youth who was sentenced for capital murder where the offense was
committed on or after September 1, 2003 who has not completed the
sentence will be transferred to TDCJ-PD. (court approval is not re-
quired)
(f) Decision Authority for Approval of Transferring to TDCJ-
PD/TDCJ-ID (Before Age 21). In order to achieve the transfer from a
high restriction facility to TDCJ-PD/TDCJ-ID, prior to the completion
of the MPC and before age 21, a hearing request must be made to the
committing juvenile court for transferring to TDCJ-PD/TDCJ-ID. The
following procedures will occur:
(1) A youth shall not be transferred to TDCJ-PD until the
final decision authority has determined that the youth meets program
completion requirements and the transfer plan adequately addresses
risk factors.
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(2) A youth shall not be transferred to TDCJ-ID until the
final decision authority has determined that youth meets transfer crite-
ria.
(3) The final decision authority for transferring to
TDCJ-PD is the executive director.
(4) The executive director must approve the request for a
hearing by the committing juvenile court to transfer youth to TDCJ-ID.
(5) The court is the final authority for transferring to TDCJ-
ID.
(g) Transfer Process.
(1) Transferring to TDCJ-PD.
(A) TYC will submit the required documentation re-
questing a transfer of the offender to TDCJ-PD along with an adju-
dication form and a case summary, which includes recommendations
for parole conditions.
(B) TDCJ will process the information and forward to
the Texas Board of Pardons and Paroles who will set the conditions for
parole or transfer within 90 days of receiving TYC’s transfer notifica-
tion.
(C) On receipt of the conditions, the TYC/TDCJ liaison
will contact TDCJ-PD to confirm the transfer date, notify the sending
facility of the parole conditions and the transfer date, coordinate the
transfer process and make final arrangements for the discharge.
(D) TDCJ personnel will serve their Order of Transfer
in person on the scheduled day, at which time the sentenced offender
youth is transferred to the TDCJ-PD and discharged from the TYC.
(2) Transferring to TDCJ-ID.
(A) Following the committing court’s decision to trans-
fer a sentenced offender to TDCJ-ID, the youth is returned to the as-
signed program location and then transported to TDCJ-ID.
(B) The youth will be transported to the diagnostic unit
at TDCJ in Huntsville, Texas. The TYC court liaison in Central Office
will provide the address or location to the diagnostic unit, if needed.
(C) Upon transfer to TDCJ-ID, the youth may bring
only the following personal property items to TDCJ-ID:
(i) Bible/Other Religion Text--some offenders write
addresses and telephone numbers in it since they cannot take separate
paper into TDCJ-ID;
(ii) Trust fund--offender must use TDCJ personal
property envelopes. Use the TDCJ Inmate Trust Fund form, ITF-16
(available through TDCJ) when sending offender’s trust fund after the
offender has already been transported to TDCJ-ID. The guards at the
Diagnostic Unit can provide the Inmate Trust Fund form, ITF-16, if
needed.
(h) Notification. TYC will notify the committing juvenile
judge, the prosecuting attorney, parole officer, and the county chief
juvenile probation officer in the county to which the youth is being
moved no later than ten (10) working days prior to the discharge.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 424-6301
♦ ♦ ♦
SUBCHAPTER E. PAROLE PLACEMENT AND
DISCHARGE
37 TAC §§85.71, 85.75, 85.79, 85.85, 85.95
The new rules are proposed under the Human Resources Code,
§61.075, which provides TYC with the authority to order a child’s
confinement under conditions it believes best designed for the
child’s welfare and the interests of the public; §61.076, which
provides TYC the authority to require a child to participate in
correctional training and activities; §61.081, which provides TYC
the authority to release under supervision any child in its custody
and place the child in his or her home or in any situation or family
approved by TYC; and §61.034, which provides TYC the author-
ity to make rules appropriate to the proper accomplishment of its
functions.
The proposed new rules affect the Human Resources Code,
§61.034.
§85.71. Home Placement.
(a) Purpose. The purpose of this rule is to establish criteria and
procedures used by Texas Youth Commission (TYC) staff to determine
whether a youth in TYC jurisdiction will be allowed to return to his/her
home on completion of program requirements or whether alternative
living arrangements must be sought.
(b) Applicability.
(1) This policy applies to all committed youth who will be
placed on parole prior to age 21.
(2) For Determinate Sentenced offenders, if the minimum
period of confinement date will occur on or after the youth’s 19th birth-
day, the parole officer is exempt from completing home assessments
or updates since the youth, if released to parole, will be under the su-
pervision of the Texas Department of Criminal Justice-Parole Division
(TDCJ-PD).
(3) Other related policies may apply such as §87.91 of this
title (relating to Family Reintegration of Sex Offenders) and §85.79 of
this title (relating to Parole of Undocumented Foreign Nationals).
(c) Explanation of Terms Used.
(1) Approved Home Placement Status--occurs when the as-
sessment indicates conditions that could facilitate the rehabilitative ad-
justment of the youth.
(2) Disapproved Home Placement Status--occurs when the
assessment indicates conditions that would impede the rehabilitative
adjustment or threaten safety of the youth and/or other individuals in
the home.
(3) Incomplete Home Placement Status--the assessment
process is not complete.
(4) Placement Objection--occurs when a home assessment
indicates that none of the criteria for disapproval of the home exists but:
(A) the parent provides in writing that he/she cannot or
will not supervise the youth; or
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(B) the parent provides in writing that the youth is not
welcome in the home; or
(C) a parent refusing to accept supervision of his/her
child under the age of 18, and/or a TYC youth claiming abuse in the
home, will be reported to the Department of Family and Protective Ser-
vices (DFPS).
(5) Sexual Abuse Victim--a person who, as the result of a
sexual offense, suffers a pecuniary loss or personal injury or harm.
(6) Potential Sexual Abuse Victim--a person who has a pro-
file similar to that of the victim of the sexual offense, such as gender,
age, etc., or who has a profile that triggers the delinquent’s deviant or
abusive sexual arousal patterns.
(d) Home Placement Assessment.
(1) The assigned parole officer shall assess the home of
each youth in his/her jurisdiction and shall determine whether the home
is approved or disapproved for placement. The assigned parole officer
will also determine whether the youth will be returned to his/her home
upon release from residential placement. Each home assessment will
be completed in the home of the youth’s legal parent(s), guardian, or
relative who has volunteered to have the youth placed in his/her home.
The home assessment process is also applicable to all youth properly
referred to parole officers through the Texas Interstate Compact on Ju-
veniles (ICJ) Office.
(2) Within 90 days of admission to TYC, all homes shall be
either approved or disapproved as a result of a completed home place-
ment assessment.
(3) The home placement assessment status may be changed
but only as a result of a follow-up home placement assessment by the
assigned parole officer.
(4) A completed home placement assessment shall be con-
sidered current for any youth released to his/her home within 12 months
of the first day counted on the minimum length of stay. Home place-
ment assessment follow-ups will be conducted annually thereafter.
(5) For Type A violent offenders who have a minimum
length of stay of 24 months, the follow-up home assessment is to be
conducted within 45 days after completion of phase A2, B2, C3 and
be incorporated into the transition plan.
(6) Any time new evidence or special circumstances war-
rant, a follow-up home placement assessment may be conducted.
(e) Home Approval/Disapproval Criteria. A youth’s home
shall be considered approved unless one or more of the following
disapproval criteria exists, and can be documented:
(1) physical abuse;
(2) sexual abuse;
(3) physical absence of parent caretaker due to criminal in-
carceration or physical/psychiatric hospitalization;
(4) serious physical/survival neglect;
(5) legal termination of parental rights for youth under 18
years of age;
(6) the youth is a sex offender and criteria/requirements in
§87.91 of this title have not been met;
(7) the youth is an undocumented foreign national and a
copy of the notice from TYC to the Immigration and Customs Enforce-
ment Agency (ICE) has not been received by the parole officer as out-
lined in §85.79 of this title.
(f) Parole Placement.
(1) Approved Home--Placement Objection Exists. An ap-
proved home with objections exists when the parents/guardian refuse or
is unable to accept supervision and placement in the home. The parole
officer and primary service worker (PSW) will determine alternative
home placements. Alternative home placements may be determined
depending on whether or not the youth is over 18 years of age.
(2) Disapproved Home Placement.
(A) Youth with disapproved homes will not be re-
turned/placed in their homes.
(B) A disapproved home may be reversed if the TYC
parole staff determines specific actions have been taken to correct any
deficiencies.
(C) Parents are immediately informed in writing when
the home is disapproved for placement and the reasons for such. Any
action that the parent may take to correct a deficiency is included.
(D) Emergency furloughs of youth with a current dis-
approved home may be granted if necessary.
(E) TYC parole staff will seek documented evidence of
relevant problems found by another agency to determine if disapproval
criteria exist.
(F) If the youth is under 18 years of age and will not be
returning home, staff will seek assistance from the parent(s) in locating
a relative who might be willing to have the youth placed in their home.
If the home of the relative is approved, a youth may be placed in the
home unless the parent(s) strongly objects to such placement in which
case alternatives are sought. When a suitable relative cannot be located,
an alternative program placement will be required.
(3) Alternative Home Placement for Youth at the Age of 18
and over with an Approved Home with Objections or a Disapproved
Home Placement.
(A) For youth at the age of 18 and over whose par-
ent/guardian has refused placement, the parole officer may place
the youth in an approved home location of a non-relative. If the
parent/guardian has an objection to the non-relative placement, the
objections will be considered in the final decision, however, placement
may still occur in spite of the parental objections.
(B) An alternative home placement for youth at the age
of 18 and over shall be considered approved unless one or more of the
following criteria exist, and can be documented:
(i) there is physical absence of a dwelling;
(ii) the legal head of household is unwilling to allow
youth to live in the home;
(iii) the youth is a sex offender and the victim or po-
tential victim presently resides in the home and requirements for place-
ment have not been met as per §87.91 of this title;
(iv) the individuals residing in the home are on adult
probation or parole and are not related to the youth;
(v) there is documented evidence that the individ-
ual(s) residing in the home have had negative and/or unsafe influence
or impact on the youth.
(C) When an alternative home placement cannot be ap-
proved, the assigned parole officer shall immediately inform the resi-
dential PSW so that a second viable alternative home placement may
be identified.
30 TexReg 528 February 4, 2005 Texas Register
§85.75. Temporary Admission Awaiting Permanent Placement.
(a) Purpose. The purpose of this rule is to provide for tempo-
rary placement for a youth whose assigned placement is no longer a
valid placement but a new placement has not been secured.
(b) Applicability. This rule does not apply to placement as
detention in a Texas Youth Commission (TYC) high restriction facility.
See §97.43 of this title (relating to Institution Detention Program).
(c) Staff may place a youth temporarily at the Marlin Orien-
tation and Assessment Unit (MOAU) while waiting for assignment to
a permanent placement if no disciplinary hearing is involved and if no
alternative temporary placement within the youth’s placement region
can be found.
(d) A youth may remain at the unit as a temporary admission
for up to 14 days. Extensions may be granted.
(e) The youth will be assigned a caseworker and will partici-
pate in regular activities at the unit.
§85.79. Parole of Undocumented Foreign Nationals
(a) Purpose. The purpose of this rule is to establish proce-
dures whereby the Texas Youth Commission (TYC) works with United
States Immigration and Customs Enforcement (ICE) for parole release
of youth who are undocumented foreign nationals. No youth who are
undocumented foreign nationals shall be detained in a secure facility
for the sole purpose of deportation.
(b) Applicability. Procedures herein apply to all programs re-
leasing TYC youth who are undocumented foreign nationals.
(c) Explanation of Terms Used.
(1) Undocumented Foreign Nationals--youth who do not
have legal residence in the United States as determined by the ICE.
(2) Primary Service Worker (PSW)--the generic title given
to persons at each TYC operated institution or residential contract care
program who are assigned the primary responsibility for the case work
for individual youth and for the administration of the case management
standards. These are usually caseworkers, parole officers, and quality
assurance specialists. Other designated staff in the system may also be
considered as a PSW.
(d) Undocumented foreign nationals will not be placed in a
minimum restriction parole location (home or home substitute) until
a copy of the referral letter from the residential program to ICE is re-
ceived by the assigned parole officer.
(e) In anticipation of completion of required release criteria
and not less than 45 days prior to anticipated release date, the releasing
authority shall inform ICE of the pending release of any undocumented
foreign national youth and request a residency and deportation status
determination within 15 days of receipt of notification. Forty-five (45)
days before parole release the TYC staff of the releasing program shall:
(1) complete the parole release packet and schedule a date
for release;
(2) send to the ICE in the region written notice of the re-
lease date, request for confirmation of the date and of transportation
within 15 days of receipt of notification, and request that ICE meet
with the youth prior to the date; and send a copy of the notice to the
receiving PSW;
(3) notify the receiving PSW and appropriate consulate of
release arrangements and all pertinent information; send the family no-
tification of parole release, and make reasonable attempts to provide
translation where necessary; and
(4) send notification of parole release to the appropriate au-
thorities.
(f) On the day of parole release, ICE is responsible for trans-
porting the youth to a port of entry.
(g) If the release of a youth is canceled for any reason, the
releasing program shall immediately notify ICE, receiving PSW, and
other affected parties.
(h) If the youth is not deported by ICE or if ICE fails to respond
within 15 days of receipt of notification with a date of transportation,
the receiving PSW and institutional placement coordinator will proceed
with placement options at least 30 days prior to the release date.
(i) The case of a deported youth must be transferred to a des-
ignated caseload and supervised by a parole officer responsible for the
youth in the committing county.
§85.85. Interstate Compact for TYC Youth.
(a) The Texas Youth Commission (TYC) staff complies with
rules of the Uniform Interstate Compact on Juveniles (ICJ) enacted by
the Texas Legislature in 1965, now codified as Chapter 60, Texas Fam-
ily Code. The executive director of TYC is the compact administrator,
appointed by the Governor of Texas. The deputy administrator, inter-
state compact on juveniles, is responsible for the daily operations of
the Compact. ICJ staff are responsible for ensuring that supervision
services are provided to TYC youth who move to other states. TYC
staff are responsible for providing supervision services to parolees who
move to Texas and work with the Texas ICJ office in the return to Texas
of TYC absconders and escapees who are found in other states.
(b) Procedures are consistent with procedures in Chapter 117
of this title (relating to Interstate Compact on Juveniles).
§85.95. Discharge/Transfer of Custody.
(a) Purpose. The purpose of this rule is to establish criteria
for discharge from agency jurisdiction for any youth committed to the
Texas Youth Commission (TYC).
(b) Non-sentenced offenders shall by law, be discharged prior
to the youth’s 21st birthday.
(c) Sentenced offenders shall by law, be transferred from
TYC’s custody no later than the youth’s 21st birthday.
(d) Youth may be recommended for early discharge when spe-
cific criteria have been met. Discharge criteria shall be applied accord-
ing to classification or to special circumstance. Eligibility for discharge
according to classification is controlled by the most serious offense for
which the youth has ever been classified.
(e) Discharge Criteria.
(1) Classification.
(A) A sentenced offender youth shall be discharged
from TYC jurisdiction when one of the following occurs:
(i) expiration of the sentence imposed by the juve-
nile court unless under concurrent commitment orders as specified in
§85.59 of this title (relating to Program Completion for Sentenced Of-
fenders Under Age 19), §85.61 of this (relating to Program Completion
for Sentenced Offenders Age 19 or Older) and §85.69 of this title (re-
lating to Program Completion for Sentenced Offenders Adjudicated for
Capital Murder). Time on the sentence includes the time spent in de-
tention in connection with the committing case plus time spent at TYC
under the order of commitment:
(I) Time spent in detention in connection with the
committing case includes all time in detention from the time of arrest
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for the committing offense until admission to TYC, including pre-hear-
ing detention for adjudication/disposition of the offense or for modifi-
cation of the disposition, but excluding detention time that is ordered
as a condition of probation.
(II) For youth committed under concurrent deter-
minate and indeterminate commitment orders, refer to §85.59 of this
title, §85.61, and §85.69 of this title.
(ii) the youth is transferred to TDCJ consistent with
§85.61 of this title, §85.69 of this title, and §85.65 of this title (relating
to Transfer of Sentenced Offenders to TDCJ-ID).
(B) Unless the youth is subject to a determinate sen-
tence, a youth ever classified as a Type A violent offender shall be dis-
charged on:
(i) the day before the 21st birthday, if the youth is
assigned to a residential placement; or
(ii) the last working day prior to the 21st birthday, if
the youth is assigned to a non-residential placement.
(C) Youth classified as a Type B violent offender,
chronic serious offender, controlled substance dealer, or firearms
offender and never classified as Type A violent or sentenced offender,
shall be discharged:
(i) when the youth:
(I) completes 12 consecutive months on parole
status in the home or home substitute;
(II) has had no delinquency adjudications or
criminal convictions during the period;
(III) has no pending delinquency petitions or
criminal charges;
(IV) is on minimum supervision level; and
(V) has had a positive parole adjustment, as de-
fined in this policy; or
(ii) on the day before the 21st birthday, if the youth
is assigned to a residential placement; or
(iii) on the last working day prior to the 21st birth-
day, if the youth is assigned to a non-residential placement.
(D) General offenders and violators of CINS probation
and never classified as Type A violent or sentenced offender, shall be
discharged:
(i) when the youth:
(I) completes the initial six (6) consecutive
month period or nine (9) consecutive months on parole status in the
home or home substitute;
(II) has had no delinquency adjudications or
criminal convictions during the period;
(III) has no pending delinquency petitions or
criminal charges;
(IV) is on minimum supervision level; and
(V) has had a positive parole adjustment as de-
fined in this policy; or
(ii) when the following occurs after a youth reaches
20 years and six (6) months of age:
(I) 30 days on parole status; and
(II) two (2) face-to-face contacts within 30 days;
and
(III) no pending criminal charges; or
(iii) on the day before the 21st birthday, if the youth
is assigned to a residential placement; or
(iv) on the last working day prior to the 21st birth-
day, if the youth is assigned to a non-residential placement.
(2) Special Circumstances.
(A) Youth of any classification except sentenced
offenders shall be discharged under the following circumstances:
(i) court ordered reversal of commitment;
(ii) the youth being sentenced to TDCJ--Institu-
tional Division;
(iii) enlistment in the military;
(iv) closing of records following a youth’s death or
recommitment;
(v) discharge by the executive director or his de-
signee for any other reason, such as an illness or injury which prevents
a youth’s return to active program participation;
(vi) youth who have completed length of stay re-
quirements and who are unable to progress in the agency’s rehabilita-
tion programs because of mental illness or mental retardation as spec-
ified in §87.79 of this title (relating to Discharge of Mentally Ill and
Mentally Retarded Youth).
(B) Youth placed out of the state who are of any classi-
fication except sentenced offender may be discharged when requested
by the placement state for satisfactory adjustment or when court action
is taken by the placement state in accordance with §85.85 of this title
(relating to Interstate Compact for TYC Youth).
(C) Youth of any classification except sentenced
offender and Type A violent offender shall be discharged under the
following circumstances:
(i) placement on adult probation for conduct which
occurred while on parole status; or
(ii) sentenced for a minimum of six (6) months in a
state or county jail as part of the disposition of a criminal case.
(D) Youth may be discharged for special circumstance,
other than those addressed here, if approved by the executive director.
(f) Positive Parole Adjustment. For purposes of discharge,
positive parole adjustment shall be shown by documentation that a
youth:
(1) has completed ICP objectives including substantial
completion of parole phase of Resocialization and community service
requirements; and
(2) has, for 90 consecutive days, been:
(A) enrolled and participating in an appropriate educa-
tional or training program; or
(B) satisfactorily employed.
(g) Waiver. Youth of any classification except sentenced of-
fender and Type A violent offender who are age 18 or older may be
discharged prior to completion of discharge criteria for the purpose of
obtaining services that cannot be obtained for a juvenile. Such early
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discharge must be justified to and approved by the deputy executive di-
rector.
(h) A youth’s primary service worker (PSW) shall immedi-
ately notify the youth of the discharge. The PSW shall provide the
youth a written explanation on procedures for sealing records utilizing
the Sec. 58.003 Sealing of Files and Records form and a copy will be
provided to the parent/guardian or custodian.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 424-6301
♦ ♦ ♦
CHAPTER 87. TREATMENT
SUBCHAPTER B. SPECIAL NEEDS
OFFENDER PROGRAMS
37 TAC §87.75, §87.79
The Texas Youth Commission (the commission) proposes
amendments to §87.75, concerning Mentally Retarded Offender
Program, and §87.79, concerning Discharge of Mentally Ill and
Mentally Retarded Youth. The sections will be amended to
incorporate updated references to sections in Chapter 85.
Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government as a result of enforcing or administer-
ing the amended sections.
Neil Nichols, General Counsel, has determined that for each year
of the first five years the amendments are in effect the public ben-
efit anticipated as a result of enforcing the amended sections will
be the availability of up-to-date policy. There will be no effect on
small businesses. There is no anticipated economic cost to per-
sons who are required to comply with the amendments as pro-
posed. No private real property rights are affected by adoption
of the amendments.
Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North
Lamar, P.O. Box 4260, Austin, Texas 78765, or e-mail to
deanna.lloyd@tyc.state.tx.us.
The amendments are proposed under the Human Resources
Code, §61.034, which provides the Texas Youth Commission
with the authority to make rules appropriate to the proper ac-
complishment of its functions.
The proposed amendments affect the Human Resources Code,
§61.034.
§87.75. Mentally Retarded Offender Program.
(a) - (b) (No change.)
(c) Applicability.
(1) See §85.55 of this title (relating to Program Completion
for Other than Sentenced Offenders). [(GAP) §85.29 of this title (re-
lating to Program Completion and Movement of Other than Sentenced
Offenders).]
(2) See §85.59 of this title (relating to Program Completion
for Sentenced Offenders Under Age 19).
(3) See §85.61 of this title (relating to Program Completion
for Sentenced Offenders Age 19 or Older).
(4) See §85.65 of this title (relating to Transfer of Sen-
tenced Offenders to TDCJ-ID).
(5) See §85.69 of this title (relating to Program Completion
for Sentenced Offenders Adjudicated for Capital Murder).
[(2) See (GAP) §85.33 of this title (relating to Program
Completion and Movement of Sentenced Offenders).]
(6) [(3)] See [(GAP)] §87.79 of this title (relating to Dis-




(A) If youth is referred from a facility other than the
Marlin Orientation and Assessment Unit (MOAU), the action is con-
sidered an administrative transfer according to §85.45 of this title (re-




(f) Release and Transition Options.
(1) Youth in the MROP who meet criteria for transfer or re-
lease according to §§85.55, 85.59, 85.61, 85.65, or 85.69 of this title
[(GAP) §85.29 of this title or (GAP) §85.33 of this title] may be tran-
sitioned to a less restrictive setting or paroled to the community.
(2) - (3) (No change.)
§87.79. Discharge of Mentally Ill and Mentally Retarded Youth.
(a) (No change.)
(b) Applicability.
(1) Requirements in this policy do not apply to sentenced
offender youth. See §85.59 of this title (relating to Program Comple-
tion for Sentenced Offenders Under 19), §85.61 of this title (relating
to Program Completion for Sentenced Offenders Age 19 or Older),
§85.65 of this title (relating to Transfer of Sentenced Offenders to
TDCJ-ID), and §85.69 of this title (relating to Program Completion for
Sentenced Offenders Adjudicated for Capital Murder). [See (GAP)
§85.33 of this title (relating to Program Completion and Movement of
Sentenced Offenders) for policies relating to sentenced offenders.]
(2) See §85.95 [(GAP) §85.61] of this title (relating to Dis-
charge/Transfer of Custody) for discharge requirements for youth qual-
ified herein and all other TYC youth.
(c) - (f) (No change.)
(g) Procedure for Discharge of Youth with Mental Disability.
(1) Mental Illness.
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(A) For youth who meet discharge criteria for mental
illness and not already receiving court-ordered mental health services,
a TYC psychiatrist shall examine the youth to determine if he/she
meets eligibility criteria for court-ordered mental health services listed
in §574.034, Health and Safety Code.
(i) (No change.)
(ii) If the youth does meet criteria for court-ordered
mental health services, the agency will file a sworn application for such
services as provided in Subchapter C, Chapter 574, Health and Safety
Code.
(I) The application for court-ordered services
shall be filed in the youth’s committing county, where the youth
resides, or where the youth is found for determination of appropriate
mental health services. Also see [(GAP)] §87.69 of this title (relating
to Commitment to State Mental Hospitals) for relevant procedures.
(II) (No change.)
(B) If a child is already receiving court-ordered mental
health services, discharge is effective immediately upon becoming eli-
gible for discharge under subsection (f) of this section [policy].
(C) - (E) (No change.)
(2) Mental Retardation.
(A) If a child is not receiving mental retardation ser-
vices, but meets discharge criteria for mental retardation under sub-
section (f) of this section [policy] and under Chapter 593, Health and
Safety Code, the agency will determine if the child is mentally retarded
and notify the Mental Retardation Authority (MRA) in the child’s home
county and provide a copy of the determination report.
(B) - (C) (No change.)
(D) If the child is already receiving mental retardation
services, discharge is effective immediately upon becoming eligible for
discharge under subsection (f) of this section [policy].
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 424-6301
♦ ♦ ♦
CHAPTER 95. YOUTH DISCIPLINE
SUBCHAPTER A. DISCIPLINARY
PRACTICES
37 TAC §§95.7, 95.9, 95.11, 95.17
The Texas Youth Commission (the commission) proposes
amendments to §95.7, concerning Reclassification Conse-
quence; §95.9, concerning Parole Revocation Consequence;
§95.11, concerning Disciplinary Transfer/Assigned Minimum
Length of Stay/Demotion of Phase Consequence; and §95.17,
concerning Behavior Management Program. The sections will
be amended to incorporate updated references to sections in
Chapter 85.
Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government as a result of enforcing or administer-
ing the amended sections.
Neil Nichols, General Counsel, has determined that for each year
of the first five years the amendments are in effect the public ben-
efit anticipated as a result of enforcing the amended sections will
be the availability of up-to-date policy. There will be no effect on
small businesses. There is no anticipated economic cost to per-
sons who are required to comply with the amendments as pro-
posed. No private real property rights are affected by adoption
of the amendments.
Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North
Lamar, P.O. Box 4260, Austin, Texas 78765, or e-mail to
deanna.lloyd@tyc.state.tx.us.
The amendments are proposed under the Human Resources
Code, §61.034, which provides the commission with the author-
ity to make rules appropriate to the proper accomplishment of its
functions.






(2) Additional procedures and restrictions are applied prior
to any movement of a sentenced offender youth. See §85.59 of this title
(relating to Program Completion for Sentenced Offenders Under 19)
and §85.61 of this title (relating to Program Completion for Sentenced
Offenders Age 19 or Older). [See (GAP) §85.33 of this title (relating
to Program Completion and Movement of Sentenced Offenders).]
(c) Explanation of Terms Used. A high risk offense--is any
Category [category] I rule violation which may result in a classification
other than general offender or violator of Conduct Indicating Need for
Supervision (CINS) probation.
(d) - (e) (No change.)
(f) Restrictions.
(1) - (2) (No change.)
(3) The minimum length of stay assigned under this rule
[policy] may be reduced based on the youth’s behavior and progress
toward goals.
§95.9. Parole Revocation Consequence.
(a) (No change.)
(b) Applicability.
(1) The due process necessary to effect this rule is found in
[(GAP)] §95.51 of this title (relating to Level I Hearing Procedure).
(2) Additional procedures and restrictions are applied prior
to any movement of a sentenced offender youth. See §85.59 of this title
(relating to Program Completion for Sentenced Offenders Under 19)
and §85.61 of this title (relating to Program Completion for Sentenced
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Offenders Age 19 or Older). [See (GAP) §85.33 of this title (relating
to Program Completion and Movement of Sentenced Offenders).]
(c) Explanation of Terms Used. A high-risk offense--is any
Category [category] I violation which may result in a classification
other than general offender or violator of Conduct Indicating a Need
for Supervision (CINS) probation.
(d) Criteria and Disposition.
(1) Parole will be revoked if it is found at a Level I hearing
that a youth has:
(A) - (B) (No change.)
(C) committed one [(1)] of the following Category [cat-
egory] I rule violations as defined in [(GAP)] §95.3 of this title (relating
to Rules of Conduct), and has previously been classified for a high-risk
offense:
(i) - (viii) (No change.)
(2) Parole of a general offender or a violator of CINS pro-
bation is revoked if it is found at a Level I hearing that the youth has
committed one [(1)] of the Category [category] I rule violations listed
above; and
(A) - (B) (No change.)
(3) If extenuating circumstances are found incident to a
high-risk offense, parole is revoked, but the high-risk classification may
be waived pursuant to [(GAP)] §85.23 of this title (relating to Classifi-
cation).
(4) If extenuating circumstances are found incident to any
violation other than a high-risk offense, parole is not revoked. See ex-




§95.11. Disciplinary Transfer/Assigned Minimum Length of Stay/De-
motion of Phase Consequence.
(a) (No change.)
(b) Applicability.
(1) The due process necessary to effect this rule is found in
[(GAP)] §95.55 of this title (relating to Level II Hearing Procedure).
(2) Additional procedures and restrictions are applied prior
to any movement of a sentenced offender youth. See §85.59 of this title
(relating to Program Completion for Sentenced Offenders Under 19)
and §85.61 of this title (relating to Program Completion for Sentenced
Offenders Age 19 or Older). [See (GAP) §85.33 of this title (relating
to Program Completion and Movement of Sentenced Offenders).]
(c) Criteria and Disposition for Disciplinary Transfer, Disci-
plinary Assigned Minimum Length of Stay, and Demotion of One or
More Behavior Phases for Youth on Institutional Status.
(1) If it is found at a Level II hearing that the youth has
failed on two (2) or more occasions to comply with a written reasonable
request of staff that is either present in the Individual Case Plan (ICP)
or is validly related to previous high risk behavior, a youth may receive
only one of the following consequences:
(A) - (B) (No change.)
(C) demoted one or more Resocialization [resocializa-
tion] phases in the behavior area.
(2) If it is found at a Level II hearing that the youth has
committed any other category I rule violation, the youth may receive
one or more of the following consequences:
(A) - (B) (No change.)
(C) demoted one or more Resocialization [resocializa-
tion] phases in the behavior area.
(d) Additional Disposition Options for Youth on Institutional
Status. Pursuant to a Level II hearing herein, certain youth in TYC
institutions or secure contract programs, who are assessed a disposi-
tion under this rule may also be assessed placement in the below dis-
ciplinary programs, but only if specific criteria have been met and if
specifically requested (with notice to the youth) in the Level II hearing
request pursuant to this policy.
(1) Aggression Management Program. A placement in the
Aggression Management Program (AMP) may be requested for a youth
who is currently assigned to a TYC operated institution under require-
ments of [(GAP)] §95.21 of this title (relating to Aggression Man-
agement Program). All policy and program requirements of [(GAP)]
§95.21 of this title will apply to the assignment in AMP.
(2) Behavior Management Program.
(A) A placement in the Behavior Management Pro-
gram (BMP) may be requested for certain youth under requirements
of [(GAP)] §95.17 of this title (relating to Behavior Management
Program). All policy and program requirements of [(GAP)] §95.17 of
this title will apply to the assignment in a BMP.
(B) (No change.)
(e) Criteria and Disposition for Disciplinary Transfer and Dis-
ciplinary Assigned Minimum Length of Stay for Youth on Parole Sta-
tus. A youth on parole status may be transferred into a placement of
medium restriction and/or assigned a minimum length of stay only if it
is found at the Level II hearing that the youth has committed one of the
following Category [category] I rule violations as defined in [(GAP)]
§95.3 of this title (relating to Rules of Conduct):
(1) - (8) (No change.)
(f) - (g) (No change.)
§95.17. Behavior Management Program.
(a) - (b) (No change.)
(c) Applicability.
(1) (No change.)
(2) This rule does not apply to:
(A) - (D) (No change.)
(E) the use of same or adjacent space when used specifi-
cally as temporary admission. See §85.31 [§85.41] of this title (relating
to Temporary Admission Awaiting Transportation);
(F) (No change.)
(d) - (n) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on January 24,
2005.
TRD-200500302




Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 424-6301
♦ ♦ ♦
CHAPTER 97. SECURITY AND CONTROL
SUBCHAPTER A. SECURITY AND CONTROL
37 TAC §§97.37, 97.40, 97.43, 97.45
The Texas Youth Commission (the commission) proposes
amendments to §97.37, concerning Security Intake; §97.40,
concerning Security Program; §97.43, concerning Institution
Detention Program; and §97.45, concerning Protective Custody.
The rules will be amended to incorporate updated references to
rules in Chapter 85.
Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government as a result of enforcing or administer-
ing the amended sections.
Neil Nichols, General Counsel, has determined that for each year
of the first five years the amendments are in effect the public ben-
efit anticipated as a result of enforcing the amended sections will
be the availability of up-to-date policy. There will be no effect on
small businesses. There is no anticipated economic cost to per-
sons who are required to comply with the amendments as pro-
posed. No private real property rights are affected by adoption
of the amendments.
Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North
Lamar, P.O. Box 4260, Austin, Texas 78765, or e-mail to
deanna.lloyd@tyc.state.tx.us.
The amendments are proposed under the Human Resources
Code, §61.034, which provides the commission with the author-
ity to make rules appropriate to the proper accomplishment of its
functions.





(1) This rule does not apply to:
(A) - (D) (No change.)
(E) the use of the same or adjacent space when used
specifically as temporary admission. See §85.31 [§85.41] of this title
(relating to Temporary Admission Awaiting Transportation); and
(F) (No change.)
(2) (No change.)




(1) This rule does not apply to:
(A) - (D) (No change.)
(E) the use of the same or adjacent space when used
specifically as temporary admission. See §85.31 [§85.41] of this title
(relating to Temporary Admission Awaiting Transportation);
(F) (No change.)
(2) - (3) (No change.)
(c) - (f) (No change.)
§97.43. Institution Detention Program.
(a) (No change.)
(b) Applicability.
(1) - (2) (No change.)
(3) This rule does not apply to:
(A) - (E) (No change.)
(F) the use of the same or adjacent space when used
specifically as temporary admission. See §85.31 [§85.41] of this title
(relating to Temporary Admission Awaiting Transportation); and
(G) (No change.)
(c) Explanation of Terms Used. Detention Review Hearing--
the TYC Level IV hearing required by this rule [policy].
(d) - (e) (No change.)
(f) Detention Review Hearings Required For Any Youth Held
In An Institution Detention Program.
(1) - (3) (No change.)
(4) A detention review hearing is not required for:
(A) (No change.)
(B) sentenced offenders awaiting a transfer hearing
to TDCJ-ID as defined in §85.65 of this title (relating to Transfer of
Sentenced Offenders to TDCJ-ID) and §85.69 of this title (relating
to Program Completion for Sentenced Offenders Adjudicated for
Capital Murder) [§85.33 of this title (relating Program Completion and
Movement of Sentenced Offenders)], if the hearing date is set to take
place within a reasonable period of time from the date of detention; or
(C) (No change.)
(5) - (7) (No change.)
(g) Release From Institution Detention.
(1) (No change.)
(2) For Youth Pending AMP Admission Approval.
(A) (No change.)
(B) Prior [If the youth is not released to AMP prior] to
the 30th day following the date of the youth’s Level I or II hearing, the
youth will be released to BMP pursuant to subsection (f)(2) of §95.17
of this title or to the general population based on the decision of the
superintendent or assistant superintendent, if:
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(1) This rule does not apply to:
(A) - (D) (No change.)
(E) the use of the same or adjacent space when used
specifically as temporary admission. See §85.31 [§85.41] of this title
(relating to Temporary Admission Awaiting Transportation);
(F) (No change.)
(2) - (3) (No change.)
(c) - (f) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: March 6, 2005
For further information, please call: (512) 424-6301
♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 2. TEXAS ETHICS COMMISSION
CHAPTER 20. REPORTING POLITICAL
CONTRIBUTIONS AND EXPENDITURES
SUBCHAPTER F. REPORTING RE-
QUIREMENT FOR A GENERAL-PURPOSE
COMMITTEE
1 TAC §20.433
The Texas Ethics Commission adopts an amendment to
§20.433, requiring general-purpose political committees to
specifically identify expenditures made from corporate or
labor organization political contributions for administrative and
solicitation expenses. At its January 14, 2005, meeting the
Texas Ethics Commission amended the proposed rule to add
subsection (b) that designates July 1, 2005, as the effective
date of the amendment. The rule is adopted with changes to
the proposed text as published in the October 15, 2004, issue
of the Texas Register (29 TexReg 9615) and will be republished.
The following comment was received regarding the adoption of
the amendment to §20.433. Fred Lewis with Campaigns For
People stated that he was in agreement with the amended rule.
The amendment to §20.433 is adopted under Government Code,
Chapter 571, Section 571.062, which authorizes the Ethics Com-
mission to adopt rules concerning the laws administered and en-
forced by the Ethics Commission.
§20.433. Contents of General-Purpose Committee Sworn Report of
Contributions and Expenditures.
(a) Semiannual reports, pre-election reports, and runoff
reports must cover reportable activity during the reporting period and
must include the following information:
(1) the full name of the general-purpose committee;
(2) the address of the general-purpose committee;
(3) the full name of the general-purpose committee’s cam-
paign treasurer;
(4) the residence or business street address of the general-
purpose committee’s campaign treasurer;
(5) the committee campaign treasurer’s telephone number;
(6) the identity and date of the election for which the report
is filed, if applicable;
(7) the full name of each identified candidate or measure
or classification by party of candidates supported or opposed by the
general-purpose committee and an indication of whether the general-
purpose committee supports or opposes each listed candidate, measure,
or classification by party of candidates;
(8) the full name of each identified officeholder or classifi-
cation by party of officeholders assisted by the general-purpose com-
mittee;
(9) if the general-purpose committee supports or opposes
measures exclusively, for each contribution accepted from a corpora-
tion as defined by § 20.1 of this title (relating to Definitions):
(A) the date each contribution was accepted;
(B) the full name of the corporation or labor organiza-
tion making the contribution;
(C) the address of the corporation or labor organization
making the contribution;
(D) the amount of the contribution; and
(E) a description of any in-kind contribution;
(10) for each political expenditure by the general-purpose
committee that was made as a political contribution to a candidate, of-
ficeholder, or another political committee and that was returned to the
general-purpose committee during the reporting period:
(A) the amount returned;
(B) the full name of the person to whom the expenditure
was originally made;
(C) the address of the person to whom the expenditure
was originally made; and
(D) the date the expenditure was returned to the general-
purpose committee;
(11) for each person from whom the general-purpose com-
mittee accepted a political contribution other than a pledge or a loan
of more than $50 in value, or political contributions other than pledges
or loans that total more than $50 in value (or more than $10 for a gen-
eral-purpose committee reporting monthly):
(A) the date each contribution was accepted;
(B) the full name of the person making the contribution;
(C) the address of the person making the contribution;
(D) the principal occupation of the person making the
contribution;
(E) the amount of the contribution; and
(F) a description of any in-kind contribution;
(12) for each person from whom the general-purpose com-
mittee accepted a pledge or pledges to provide more than $50 in money
or to provide goods or services worth more than $50 (more than $10
for a general-purpose committee reporting monthly):
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(A) the full name of the person making the pledge;
(B) the address of the person making the pledge;
(C) the principal occupation of the person making the
pledge;
(D) the amount of each pledge;
(E) the date each pledge was accepted; and
(F) a description of any goods or services pledged;
(13) the total of all pledges accepted during the period for
$50 and less from a person, except for those reported under paragraph
(12) of this section;
(14) for each person making a loan or loans to the general-
purpose committee for campaign purposes if the total amount loaned
by the person during the period is more than $50 (more than $10 for a
general-purpose committee reporting monthly):
(A) the full name of the person or financial institution
making the loan;
(B) the address of the person or financial institution
making the loan;
(C) the amount of the loan;
(D) the date of the loan;
(E) the interest rate;
(F) the maturity date;
(G) the collateral for the loan, if any; and
(H) if the loan has guarantors:
(i) the full name of each guarantor;
(ii) the address of each guarantor;
(iii) the principal occupation of each guarantor;
(iv) the name of the employer of each guarantor; and
(v) the amount guaranteed by each guarantor;
(15) the total amount of loans accepted during the period
for $50 and less from persons other than financial institutions engaged
in the business of making loans for more than one year, except for those
reported under paragraph (14) of this section;
(16) for political expenditures made during the reporting
period that total more than $50 (more than $10 for a general-purpose
committee reporting monthly) to a single payee:
(A) the full name of the person to whom each expendi-
ture was made;
(B) the address of the person to whom the expenditure
was made;
(C) the date of the expenditure;
(D) the purpose of the expenditure, for example, the
goods or services for which the expenditure was made;
(E) the amount of the expenditure; and
(F) indication for an expenditure paid in full or in part
from corporations or labor organizations that it was paid from such
sources.
(17) for each non-political expenditure made from political
contributions:
(A) the date of each payment;
(B) the full name of the person to whom the payment
was made;
(C) the address of the person to whom the payment was
made;
(D) the nature of the goods or services for which the
payment was made;
(E) the amount of the payment; and
(F) indication for an expenditure paid in full or in part
from corporations or labor organizations that it was paid from such
sources.
(18) for each candidate or officeholder who benefits from
a direct campaign expenditure made by the committee:
(A) the name of the candidate or officeholder; and
(B) the office sought or held by the candidate or office-
holder;
(19) for each political contribution from an out-of-state po-
litical committee, the information required by §22.7 of this title (relat-
ing to Contribution from Out-of-State Committee);
(20) the following total amounts:
(A) the total principal amount of all outstanding loans
as of the last day of the reporting period;
(B) the total amount or an itemized listing of political
contributions (other than pledges, loans, or guarantees of loans) of
$50 and less ($10 and less for a general-purpose committee reporting
monthly);
(C) the total amount of all political contributions (other
than pledges, loans, or guarantees of loans);
(D) the total amount or an itemized listing of the polit-
ical expenditures of $50 and less ($10 and less for a general-purpose
committee reporting monthly); and
(E) the total amount of all political expenditures;
(21) if applicable, a statement that no reportable activity
occurred during the reporting period; and
(22) an affidavit, executed by the campaign treasurer, stat-
ing: "I swear, or affirm, that the accompanying report is true and correct
and includes all information required to be reported by me under Title
15, Election Code."
(b) Subsections (a)(16)(F) and (a)(17)(F) take effect on July 1,
2005.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: July 1, 2005
Proposal publication date: October 15, 2004
For further information, please call: (512) 463-5800
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♦ ♦ ♦
CHAPTER 34. REGULATION OF LOBBYISTS
SUBCHAPTER E. ELECTRONIC FILING
1 TAC §34.91
The Texas Ethics Commission adopts new §34.91, concerning
exemptions from the requirement to file lobby reports electroni-
cally. H.B. 1606, 78th Legislature, Regular Session, requires the
Texas Ethics Commission to adopt rules under which a lobbyist
may file on paper. At its January 14, 2005, meeting the Texas
Ethics Commission amended the proposed rule to add the head-
ing of Subchapter E, Electronic Filing to Chapter 34, Regulation
of Lobbyists. The rule as published in the December 3, 2004,
issue of the Texas Register was under Subchapter D, Lobby Ac-
tivities Reports. The new subchapter was added to clarify that
the rule also applies to other reports. The rule is adopted with-
out changes to the proposed text as published in the December
3, 2004, issue of the Texas Register (29 TexReg 11207) and will
not be republished.
No comments were received regarding adoption of the new rule.
The new section is adopted under Government Code, Chapter
571, §571.062, which authorizes the commission to adopt rules
concerning the laws administered and enforced by the commis-
sion.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: February 7, 2005
Proposal publication date: December 3, 2004
For further information, please call: (512) 463-5800
♦ ♦ ♦
CHAPTER 50. LEGISLATIVE SALARIES AND
PER DIEM
1 TAC §50.1
The Texas Ethics Commission adopts an amendment to §50.1,
to set the legislative per diem as required by the Texas Constitu-
tion, Article III, §24a. This section sets the per diem for members
of the legislature and the lieutenant governor at $128 for each
day during the regular session and any special session. The
amendment is adopted without changes to the proposed text as
published in the November 26, 2004, issue of the Texas Register
(29 TexReg 10859).
No comments were received regarding adoption of the amend-
ment.
This amendment is adopted under the Texas Constitution, Article
III, §24a, and the Government Code, Chapter 571, §571.062.
The amended section affects the Texas Constitution, Article III,
§24, Article III, §24a, and Article IV, §17.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: February 3, 2005
Proposal publication date: November 26, 2004
For further information, please call: (512) 463-5800
♦ ♦ ♦
PART 12. COMMISSION ON STATE
EMERGENCY COMMUNICATIONS
CHAPTER 251. REGIONAL PLANS--
STANDARDS
1 TAC §251.6
The Commission on State Emergency Communications (CSEC)
adopts amendments to §251.6, concerning guidelines for sub-
mission requests from regional planning commissions on strate-
gic plans, amendments and allocation of funds with changes to
the proposed text as published in the October 1, 2004, issue of
the Texas Register (29 TexReg 9275).
This section is adopted as part of Rule Review of Chapter 251
pursuant to Government Code, §2001.039. The rule continues
to be essential to the CSEC’s operations and per statutory au-
thority.
The amendment considers the requests for hearing amend-
ments from Regional Planning Commissions at least four times
a year on a schedule to be established by the Commission, with
consideration of scheduling the reviews in each quarter of the
fiscal year.
The CESC received comment from the Texas Association of Re-
gional Councils (TARC) approving the revision to the rule to pro-
vide for Commission review of regional strategic plan amend-
ments four times annually. TARC also commented that the Com-
mission should consider revising the limits on allowable costs es-
tablished for recording systems established in subsection (i) (2)
of the rule. The CSEC will work with TARC to review current data
for cost and size of recording systems; and notes that the rule
currently provides that any region that has funding needs above
the current parameters may submit an amendment request for
Commission approval.
TARC also requested removal of the word "match" from the term
"Personnel Match," shown in subsections (d)(4) and (e)(4) of the
rule, under allowable costs for Use of Revenue in Certain Coun-
ties. The CSEC also proposes deletion of the word.
Comment was also received from CSEC’s internal auditor, who
proposed a revised phrasing of the last sentence of subsection
(g)(2), regarding the establishment of four opportunities per year
for regional amendments to be heard by the Commission. This
would avoid a potential misinterpretation that four amendments
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are required of the regions per year. CSEC staff recommends
the internal auditor’s version of the sentence.
The amendment is adopted pursuant to the Texas Health and
Safety Code, Chapter 771, §§771.051, 771.071, 771.0711,
771.072, and 771.075; and Title 1 Texas Administrative Code,
Part 12, Chapter 251, Regional Plan Standards, which provide
the Commission on State Emergency Communications with the
authority to plan, develop, fund, and provide provisions for the
enhancement of effective and efficient 9-1-1 service.
§251.6. Guidelines for Strategic Plans, Amendments, and Revenue
Allocation.
(a) Purpose. The purpose of this rule is to provide the structure
and guidelines for regional strategic plans, funding of the plans, and
amendments to the plans.
(b) Background. As authorized by Chapter 771 of the Texas
Health and Safety Code, the Commission on State Emergency Com-
munications (Commission) may impose 9-1-1 emergency service fees
and equalization surcharges to support the planning, development, and
provision of 9-1-1 service throughout the State of Texas. In accordance
with Section 771.055 of the above chapter, such service implementa-
tion shall be consistent with regional plans developed by regional plan-
ning commissions (RPC). These regional plans must meet standards
established by the Commission and "...include a description of how
money allocated to the region under this chapter is to be allocated in
the region." Section 771.057 addresses amendments to regional plans
and indicates that such amendments may be adopted in accordance with
procedure established by the Commission.
(c) Definitions. Unless the context clearly indicates otherwise,
terms contained in this rule are defined as shown in Commission Rule
251.14, General Provisions and Definitions.
(d) Strategic Plan Levels. Regional strategic plans developed
in accordance with Chapter 771, along with the commensurate allo-
cation of the above described funds, shall reflect implementation con-
sistent with the following four major strategic plan levels (in order of
priority) for state appropriations years 2004-2005.
(1) Level I: The equipment, network, and database equip-
ment and/or services that provide the essential elements of 9-1-1 ser-
vice, including the maintenance and replacement of equipment.
(A) Network;




(F) Language Line; and
(G) Equipment Maintenance.
(2) Level II: The activities, equipment, and/or services that
directly support and enhance 9-1-1 call delivery and data maintenance




(D) PSAP Room Prep;
(E) PSAP Training;
(F) Public Education; and
(G) Wireless Phase II.
(3) Level III: The activities, equipment, and/or services that
provide auxiliary enhancements to the delivery of 9-1-1 calls and the






(F) Ancillary Maintenance & Repair; and
(G) Other.
(4) Level IV: Use of Revenue in Certain Counties. The
activities, equipment, and/or services that provide auxiliary enhance-
ments to the 9-1-1 system of a county subject to Health and Safety
Code, Chapter 771, with a population over 700,000, or the county that
has the highest population within an RPC participating in the Commis-
sion program to include, but not limited to:
(A) Design of a 9-1-1 System;
(B) Purchase of Equipment;
(C) Maintenance of Equipment; and
(D) Personnel.
(e) New Strategic Plan Levels. Regional strategic plans devel-
oped in accordance with Chapter 771, along with the commensurate
allocation of the above described funds, shall reflect implementation
consistent with the following four major strategic plan levels (in order
of priority) beginning state appropriations year 2006.
(1) Level I: The equipment, network, and database equip-
ment and/or services that provide the essential elements of 9-1-1 ser-





(E) Language Line; and
(F) Equipment Maintenance.
(2) Level II: The activities, equipment, and/or services that
directly support and enhance 9-1-1 call delivery and data maintenance




(D) PSAP Room Prep;
(E) PSAP Training; and
(F) Public Education.
(3) Level III: The activities, equipment, and/or services that
provide auxiliary enhancements to the delivery of 9-1-1 calls and the
level of service provided to the region.
(A) Network Diversity;
(B) PSAP Supplies; and
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(C) Ancillary Maintenance & Repair.
(4) Level IV: Use of Revenue in Certain Counties. The
activities, equipment, and/or services that provide auxiliary enhance-
ments to the 9-1-1 system of a county subject to Health and Safety
Code, Chapter 771, with a population over 700,000, or the county that
has the highest population within an RPC participating in the Commis-
sion program to include, but not limited to:
(A) Design of a 9-1-1 System;
(B) Purchase of Equipment;
(C) Maintenance of Equipment; and
(D) Personnel.
(f) Strategic Plans. Regional strategic plans developed in com-
pliance with Chapter 771 shall include a strategic plan that projects fi-
nancial operating information at least two years into the future; and
strategic planning information at least five years into the future.
(1) The Commission shall establish the format of strategic
plans for the sake of identifying overall statewide requirements in its
implementation.
(2) Strategic plans shall be consistent with the four major
implementation priority levels identified above and with all applicable
Commission policies and rules.
(3) An RPC shall submit financial reports at least quarterly
on a schedule to be established by the Commission. The financial re-
port shall identify actual implementation costs by county, strategic plan
priority level and component.
(4) An RPC shall submit performance reports at least quar-
terly on a schedule to be established by the Commission. The perfor-
mance report shall reflect the progress of implementing the region’s
strategic plan, including the status of equipment, services and program
deliverables, in a format to be determined by the Commission.
(g) Amendments to Regional Strategic Plans.
(1) An RPC may make changes to its approved regional
strategic plan to accommodate unanticipated requirements and/or
to prevent disruption of its implementation schedule, contingent
upon compliance with all Commission policies and procedures.
Examples of occasions when an amendment must be submitted to the
Commission include, but are not limited to:
(A) Requests for approval of items under Commission
Rule 251.3, Use of Revenue in Certain Counties;
(B) Requests to shift budget authority from the Admin-
istrative budget to the Program budget, and vice versa;
(C) Requests to increase the total percentage of staff
time charged to the 9-1-1 program (FTE), when the increase exceeds
the total amount of time charged for all personnel funded with 9-1-1
funds in the current approved plan;
(D) Requests to add a call-taking position at a PSAP
when the total number of call-taking positions for the region would
increase;
(E) Requests for exceptions to Commission policy;
(F) Requests for additional funds; and
(G) As required by other Commission rule, or upon a
request from the Commission.
(2) Requests for amendments to the regional plan shall be
submitted in writing to the Commission. The documentation required
for changes will be an amended budget, narrative, related worksheets
and a letter indicating executive approval of the amendment according
to Commission policy. The Commission shall take action, no fewer
than four times annually, on any Regional plan amendment request sub-
mitted for approval.
(3) Emergency situations requiring amendments to re-
gional plans that require additional funding may be presented to
the Commission for review and consideration contingent upon the
availability of such funds within level priorities as established by the
Commission.
(h) Allocation of Revenue.
(1) Service Fee allocation - Consistent with sections
771.056 (d), and 771.078 the Commission shall allocate, by contract,
service fee revenue to RPCs contingent on the availability of appro-
priated funds.
(2) Equalization Surcharge Funds
(A) Within the context of Section 771.056(d), the Com-
mission shall consider any revenue insufficiencies to represent need for
equalization surcharge funding support.
(B) Consistent with this rule, the Commission shall al-
locate, by agreement, equalization surcharge funds and service fees to
RPCs based upon statewide strategic plan contingent on the availability
of appropriated funds over a two-year period.
(C) The Commission may allocate equalization sur-
charge to an emergency communication district (District) based on
District requests and availability of appropriated funds.
(D) Equalization surcharge funds shall be allocated first
to eligible recipients requiring such funds for administrative budgetary
purposes, followed by Level I, II, and III activities in that order.
(E) If sufficient equalization surcharge funds are not
available to fund all RPC strategic plan and District requests, funds
shall be allocated to provide a consistent level of 9-1-1 service
throughout the State of Texas in accordance with the priority levels
described. Such allocation methods may include, but are not limited
to, one or more of the following:
(i) In reverse order of priority, reducing the num-
ber of priority level components supported with equalization surcharge
funds;
(ii) Requesting that regional strategic plans be ad-
justed to allow for more implementation time as appropriate; and/or
(iii) In order of priority, proportionally allocating
available funds among requesting agencies.
(F) The Commission may elect to hold a balance of
equalization surcharge funds in reserve for emergencies and other
contingencies.
(i) Funding Parameters. The Commission will look favorably
on plan amendments for tandem and/or database service arrangements
and ancillary equipment that will improve the effectiveness and reliabil-
ity of 9-1-1 call delivery systems. This will include the following when
the equipment is for 9-1-1 call delivery: surge protection devices, un-
interrupted power source (UPS), power backup, voice recorders, pag-
ing systems for 9-1-1 call delivery, security devices, and other back-up
communication services. Regions shall refer to the strategic planning
guidelines for instructions as to the appropriate budget line item to
which the costs for purchase and maintenance of these items should
be assigned.
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(1) Paging Systems. Funding for the paging systems may
be approved when such systems are the most effective means of 9-1-1
call delivery and they do not replace other paging or radio alerting sys-
tems. Funding for paging will be limited to systems, where alternative
systems or the systems now in use cause significant delay in 9-1-1 call
delivery and where existing radio systems can be modified to accom-
modate paging. Funding for pagers (receivers) will be limited to three,
providing pagers to only necessary core responders within an organi-
zation (e.g., in a 15-member volunteer emergency medical group, only
the on-call ambulance driver and one or two attendants would be fur-
nished pagers).
(2) Voice Recording Equipment. Voice loggers may be ap-
proved when the primary use of the equipment is in support of the 9-1-1
call-taking and call-delivery function. Extra capacity on such systems
may be used for other public safety functions (such as dispatch); how-
ever, 9-1-1 funding will not be authorized for systems whose capacity
clearly exceed actual or anticipated 9-1-1 requirements. Shared fund-
ing of larger systems to accommodate both a 9-1-1 PSAP and a PSAP
operating agency’s other needs will be considered on a case-by-case
basis. Other considerations include:
(A) The Commission will normally fund voice record-
ing capability in a PSAP to record the conversation on each answer-
ing position used to answer emergency calls on a regular basis. (This
means one recording channel per 9-1-1 answering position instead of
one channel per incoming line.)
(B) The Commission will also fund recording capabil-
ity to record the transfer of an emergency call from the PSAP first an-
swering the call to the agency that is responsible for providing the re-
quired emergency services. This recording capability will be limited to
the minimum amount required to record the transfer of the caller and
relaying of information to the service provider.
(C) The Commission will fund the purchase of voice
recorders as justified, to record 9-1-1 call delivery. Call volumes re-
quiring recording in excess of 90 minutes per day will normally be
required to justify larger systems.
(D) The funding of recording devices to transfer infor-
mation from another recorder will be approved only upon specific jus-
tification of need.
(E) Funding for search capability for recorders will be
limited to the ability to locate an event by date and time.
(F) The Commission will not normally fund the pur-
chase of both voice logging recorders and instant playback recorders
in the same location.
(G) When the operator of a 9-1-1 PSAP and the
providers of emergency services desire to use the same recording
equipment funded by regional strategic plan, the following guidelines
will apply to determine the amount to be funded by the Commission:
(i) When the minimum size of recorder that can be
purchased to serve the PSAP provides more channels than are needed
by the PSAP to record the delivery of 9-1-1 calls, the other agency
may use the extra channels and all funding will be provided by the
Commission.
(ii) When the PSAP requires a given size of record-
ing equipment, and the other agency requires additional channels, the
Commission will fund the size of recording equipment needed to record
only the delivery of 9-1-1 calls, and the other agency will fund all ad-
ditional equipment.
(iii) When the recording requirements of the other
agency requires additional features or capabilities than would be re-
quired by the PSAP alone, the Commission will fund the equivalent
amount of the system needed to serve the 9-1-1 functions of the PSAP
alone. For instance, if the PSAP could use a recording system to record
the delivery of 9-1-1 calls, but another agency needs to record a radio
channel that requires the capacity of a larger recorder, the Commission
will fund the equivalent cost of the smaller system.
(H) To assist the Commission in reviewing and approv-
ing requests for funding for voice recording devices for 9-1-1 call de-
livery, requests for funding should include a worksheet, provided by
the Commission, for each PSAP location.
(I) In reviewing requests for recording systems, the
Commission will award funding, when justified, for the actual costs
of basic recording systems not to exceed $10,000 on 4-channel or
equivalent systems, and not to exceed $20,000 on up to 10-channel
or equivalent recording systems. Requests for any other recording
systems will require separate approval by the Commission.
(J) The Commission will consider funding of recording
capabilities greater than those suggested by the guidelines when suffi-
cient justification is provided as part of a regional strategic plan.
(j) Emergency Power Equipment. Each PSAP location should
be evaluated by the RPC to determine if an emergency power system
is required to insure the ability to answer 9-1-1 calls in the event that
the standard power supply is interrupted. A PSAP that receives a rela-
tively small number of emergency calls per day may be able to provide
acceptable service without the availability of ANI or ALI for short pe-
riods of time. If the same PSAP is located in a location that is subject
to prolonged power outages, it may need emergency power sources.
Other considerations include:
(1) Where conditions exist that indicate a need for emer-
gency power systems to support 9-1-1 call delivery, UPS should be
considered as the emergency power system. Emergency generators
(power backup) should be approved only in locations with a docu-
mented history of or potential for extended interruptions of commercial
power supplies. Generally, 9-1-1 funding will not be used to provide
both a generator and UPS. At least 75 percent of the capacity of any
UPS system or generator funded should directly support an existing
(or planned) 9-1-1 system.
(2) Each request for UPS must include a worksheet show-
ing the calculations used to determine the system size and batteries re-
quired. This worksheet must identify all equipment to be powered and
the operating voltage and current drain of each piece of equipment. The
request for UPS must identify the load capacity of the system requested
and the length of time the batteries will operate the PSAP 9-1-1 equip-
ment. The request should also indicate whether the 9-1-1 equipment
has any built-in UPS capability.
(3) The length of time that a UPS battery will be required
to provide emergency power is a major factor in determining the cost
of the UPS system. Each request for UPS must provide information
justifying the size of the batteries requested. Information concerning
the history of power failures at the PSAP location and the average time
to restore power should be obtained from the local power company.
(4) If the history of power failures, or the expected restora-
tion time, is more than can be economically justified for UPS batteries,
an emergency generator can be considered. Any request for an emer-
gency generator, in addition to a UPS, shall include a comparison of the
cost of a UPS with sufficient batteries to the cost of the combination of
the UPS and an emergency generator.
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(5) There may be circumstances that justify the installation
of an emergency generator (backup power), in addition to an UPS, as
the primary system for a PSAP location. In these cases, the request for
the emergency generator must include an explanation and comparison
of the relevant costs.
(6) When the operator of a 9-1-1 PSAP and the providers of
emergency services desire to share the emergency power system funded
by the Commission, the following guidelines will apply to determine
the amount to be funded by the Commission:
(A) When the minimum size of emergency power sys-
tem that can be purchased to serve the PSAP provides more capacity
than is needed by the PSAP, the other agency may use the extra capac-
ity and all funding will be provided by the Commission.
(B) When the PSAP requires a given size of emergency
power system, and the other agency requires additional capacity, the
Commission will fund the size of emergency power equipment needed
to supply the PSAP alone and the other agency will fund all additional
capacity.
(7) Funding may be approved for surge protection devices
when they are used for protection of 9-1-1 specific electronic equip-
ment. Documented justification must be provided.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: February 13, 2005
Proposal publication date: October 1, 2004
For further information, please call: (512) 305-6933
♦ ♦ ♦
1 TAC §251.14
The Commission on State Emergency Communications (CSEC)
adopts new §251.14, concerning general provisions and defini-
tions, without changes to the proposed text as published in the
October 1, 2004, issue of the Texas Register (29 TexReg 9279).
The new adopted section contains all definitions to words and
terms used in the other rules within Chapter 251. This consol-
idation of provisions and definitions helps reduce unnecessary
duplication and ensures consistency of definitions.
No comments were received regarding adoption of the new sec-
tion.
The new section is adopted under Health and Safety Code,
Chapter 771, §§771.051, 771.055, 771.056, 771.057, 771.071,
771.072, 771.075, and 771.0751, 771.079; and Title 1 Texas
Administrative Code, Part 12, Chapter 251, Regional Plan
Standards, which provide the Commission on State Emergency
Communications with the authority to plan, develop, fund, and
provide provisions for the enhancement of effective and efficient
9-1-1 service.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Commission on State Emergency Communications
Effective date: February 13, 2005
Proposal publication date: October 1, 2004




The Commission on State Emergency Communications (CSEC)
adopts amendments to §255.4, defining the terms "local ex-
change access line" and "equivalent local exchange access
line," without changes to the proposed text as published in the
October 1, 2004, issue of the Texas Register (29 TexReg 9284).
This section is adopted as part of Rule Review of Chapter 255
pursuant to Government Code §2001.039, and as part of the
annual review required by Health and Safety Code §771.063(c).
The rule continues to be essential to CSEC’s operations.
CSEC received written comments on the proposed amendments
from a group of Emergency Communications Districts (Districts),
Southwestern Bell Telephone, L.P. d/b/a SBC Texas (SBC), and
AT&T Communications of Texas, L.P. (AT&T). The Districts sup-
port the proposed amendments.
SBC generally agrees with the amendments but recommended
that the option to continue using the federal subscriber line
charge (SLC) methodology be eliminated. According to SBC,
the SLC methodology will lead to inconsistent application of
the rule because it allows carriers to subjectively determine
with respect to channelized services such as T-1 or ISDN the
number of lines that fit the definition. CSEC recognizes the
possibility SBC identifies and addresses it by limiting use of the
SLC methodology to a carrier that bills SLC charges on "all its
retail lines and services to all its end user customers" - without
exception. CSEC will re-evaluate the continued use of the SLC
methodology during the next annual review of §255.4.
AT&T commented on the application of the rule when service is
provided using internet protocol (IP) applications such as voice
over internet protocol (VoIP). AT&T is concerned that when the
IP service provider and the underlying facility provider are not
the same entity that either both entities will owe the service fee,
resulting in double taxation, or the facility owner will be respon-
sible for the fee notwithstanding that it may be unaware of the
kind of application being deployed or even whether 9-1-1 ac-
cess is available to the subscriber. The terms as defined impact
IP-based applications, including VoIP, only in instances where
access to 9-1-1 is provided through a "permissible interconnec-
tion to the dedicated 9-1-1 network." At present, only an IP-based
service provider using its own facilities is capable of providing
emergency service connection to the dedicated 9-1-1 network.
The amendment is adopted pursuant to Texas Health and Safety
Code, §§771.051, 771.063, 771.071, 771.0711, and 771.075;
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and Title 1 Texas Administrative Code, Part 12, Chapter 255, Fi-
nance, which authorize CSEC to impose statewide 9-1-1 emer-
gency service fees on each local exchange access line or its
equivalent.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Commission on State Emergency Communications
Effective date: February 13, 2005
Proposal publication date: October 1, 2004
For further information, please call: (512) 305-6933
♦ ♦ ♦
TITLE 4. AGRICULTURE





The Texas Department of Agriculture (the department) adopts
new §7.27, concerning pesticide applicator business registra-
tion and vehicle identification for certain pesticide applicator busi-
nesses, with changes to the proposal published in the October
22, 2004, issue of the Texas Register (29 TexReg 9756).
The new section is adopted to prevent wasted manpower by
making it possible to determine if an applicator is licensed by
visual inspection of the applicator’s vehicle. Some pesticide
applicators that perform pest control in the plant pest and
weed control license category are licensed with the Structural
Pest Control Board (SPCB) and others are licensed with the
department. Those applicators licensed with the SPCB are
required to display license information on their vehicles, while
those licensed with the department currently are not. This
causes confusion and many times applicators licensed with
the department are mistakenly reported to SPCB for operating
without a license. New §7.27 will make identification of appli-
cators licensed by the department in the plant pest and weed
control license category easier and will eliminate unnecessary
confusion for both the SPCB and the public and the resulting
waste of investigation and inspection resources. Additionally,
the adopted section, at subsection (a), clarifies that pesticide
applicator businesses must register with the department. The
section is adopted with changes to the proposal that eliminate,
at subsections (b) and (f), the right-of-way pest control license
category, from coverage under the section and clarify, by the
deletion of proposed subsection (b)(1), that the section is only
intended to cover persons making applications under the plant
pest and weed control category, and not those performing other
duties.
New §7.27 provides registration requirements for pesticide appli-
cator businesses registered with the department in the plant pest
and weed control license category. In addition, the new section
provides for the issuance of a decal to registrants by the depart-
ment and provides requirements for the placement of decals on
certain applicator vehicles.
Comments on the proposal were received from the Texas Ag In-
dustries Association (TAIA), the Texas Vegetation Management
Association (TVMA), the Texas Pest Control Association (TPCA),
CTN Educational Service, Chemical Weed Control of Brownfield
and Quilla, and McCoy Tree Surgery.
The TAIA commented that the rule is not needed and would place
a burden on TDA and applicators covered by the rule. The de-
partment believes the rule is needed to help distinguish licensed
applicators from unlicensed applicators and will not place a bur-
den on covered applicators since there is no cost to the applica-
tor for the decal.
Several commenters, including the TVMA, McCoy Tree Surgery
and Chemical Weed Control, requested that the department re-
move the right-of-way applicators from the requirements. The
primary reasons given are that most right-of-way applications are
made in non-urban areas of the state; that commercial right-of-
way applicators have a high vehicle replacement rate and ve-
hicles sold to non-licensees will continue to have the decal on
them; that commercial right-of-way applicators work in multiple
states and vehicles based in other states might work temporarily
in Texas; that it would be very difficult for the department to mon-
itor the number of decals being used on vehicles actually used
for applications; and, that many commercial right-of-way appli-
cators perform minimal pesticide applications while they provide
other services. The department agrees with this recommenda-
tion for the reasons stated, and has excluded applications in the
right-of-way pest control category from the requirements in the
final rule.
Another request was to include the non-commercial applicators
that are licensed with the department and apply general use pes-
ticides. The commenter argues that non-commercial applicators
should be included because they also do applications that are
covered by the proposal. The department disagrees with this
request. The department has authority to license applicators
to apply restricted-use pesticides, state-limited-use pesticides,
and regulated herbicides. These non-commercial applicators
that are licensed with the department have done so under an ex-
emption in the SPCB law. The department has excluded these
non-commercial applicators from the requirements of this rule
because there is no requirement for them to be licensed under
any other existing department rules.
TPCA requested that the department make the size of the letter-
ing on the decals at least 2 inches. TPCA argues that making
the lettering larger would make vehicles more easily identifiable
or readable and that 2-inch letters and numbers have been suc-
cessfully used by the SPCB and other state agencies. While the
department does not disagree that larger letters would be more
easily read, the cost of producing a decal with 2-inch letters is
cost prohibitive if, as planned, the department will be furnishing
the decals at no cost to covered licensees.
New §7.27 is adopted under the Texas Agriculture Code
§12.016, which provides that the Texas Department of Agricul-
ture with the authority to adopt rules necessary to administer its
duties under the Code; and the Code, §76.004 and §76.104,
which provide the Texas Department of Agriculture with the
authority, after notice and hearing, to adopt rules for carrying
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out Chapter 76 of the Code, relating to pesticide and herbicide
regulation.
§7.27. Applicator Business Registration and Vehicle Identification
for Applicator Businesses.
(a) Each applicator business shall register with, and obtain a
registration number from the department.
(b) Each applicator business registered with the department
and which employs any commercial pesticide applicators certified in,
and making for-hire applications in, the plant pest and weed control li-
cense use category (category 3(A)) listed in §7.21 of this title (relating
to Applicator Certification) shall prominently affix an applicator busi-
ness vehicle identification decal issued and provided by the department
on each motor vehicle used by an employee of the applicator business to
access, for the purpose of making an application, the customer’s prop-
erty that has been, is, or will be treated with pesticides by the licensed
applicator or a person supervised by the licensed applicator.
(c) The term "prominently affix" as used in this section means
permanently affixed to the rear window, front fender, or front door
panel of the vehicle in a location readily accessible to and viewable
by members of the public and department personnel.
(d) The term "motor vehicle" as used in this section means any
wheeled or tracked vehicle, machine, tractor, trailer, or semitrailer, but
not aircraft, propelled or drawn by mechanical power and used to trans-
port a person or thing.
(e) A motor vehicle is not required to have the decal specified
by subsection (b) of this section affixed to it if the vehicle is attached
to, pulled by, or transported by another motor vehicle with a required
decal affixed.
(f) A motor vehicle is required to have the decal specified by
subsection (b) of this section affixed to it only when the activities in
subsection (b) of this section are related to a category 3A application.
(g) The decal required by subsection (b) of this section may be
obtained by submitting a request to the department on a form prescribed
by the department.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Department of Agriculture
Effective date: February 9, 2005
Proposal publication date: October 22, 2004
For further information, please call: (512) 463-4075
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
PART 11. BOARD OF NURSE
EXAMINERS
CHAPTER 214. VOCATIONAL NURSING
EDUCATION
22 TAC §§214.1 - 214.13
The Board of Nurse Examiners (Board) adopts new 22 Texas
Administrative Code Chapter 214, §§214.1 - 214.13, concerning
Vocational Nursing Education. The new sections are adopted
without changes to the proposed text as published in the Novem-
ber 12, 2004, issue of the Texas Register (29 TexReg 10335).
Effective February 1, 2004, the Board of Nurse Examiners and
the Board of Vocational Nurse Examiners were merged into one
agency, the Board of Nurse Examiners. The Board of Vocational
Nurse Examiners ceased to exist as an agency. House Bill 1483,
passed by the 78th Regular Legislative Session, was the legisla-
tive action that implemented the consolidation. House Bill 1483
changed the Board’s function of "accrediting" nursing education
programs to "approving" nursing education programs. Concur-
rent with this adoption is the repeal of the existing Chapter 233
(Education) which addresses vocational nursing education.
The language in Chapter 214 addresses educational standards
specific to vocational nursing education. The proposed new
chapter has been reorganized to clearly reflect regulation of
the same 13 critical sections of nursing education as currently
outlined in Chapter 215 (professional nursing education) and
Chapter 219 (advanced practice nursing program). Consistency
in rule language has been improved. Major revisions will provide
positive changes for vocational nursing education. A petition
process for Director and faculty has been added which will
mirror the existing process found in Chapter 215. The required
NCLEX-PN pass rate has been increased to 80% from the cur-
rent 75%. This will be consistent with the required NCLEX-RN
pass rate for professional nursing programs. The student/faculty
ratio in the clinical area has been reduced to 10:1 from the
current 12:1 ratio which is consistent with requirements in
Chapter 215. This new ratio, however, will not be implemented
until the vocational schools begin the admission process for the
Fall 2005 incoming class. The requirement for faculty to obtain
30 hours of continuing education every two years was deleted.
Faculty will now only be required to meet the current licensure
requirement for 20 hours of continuing education every two
years. "Full approval with Warning" was added to the current
two types of approval status, "full" and "conditional," to provide
consistency with the language and requirements in Chapter
215.
The Board received comments from the following interested
groups or associations: Texas Association of Community
Colleges (TACC), Frank Phillips College administration, Lamar
State College-Port Arthur administration, Texas State University
System administration, Cisco Junior College nursing adminis-
tration, Laredo Community College nursing administration and
Central Texas College nursing administration.
The following comments were received regarding §214.10(j)(1)
which states in part that "[W]hen a faculty member is the only
person officially responsible for a clinical group, then the group
shall total no more than ten students. Patient safety shall be a pri-
ority and may mandate lower ratios, as appropriate...." The cur-
rent requirements in Chapter 233 reflect a 1:12 faculty/student
ratio in the clinical area. Three comments supported the change
to decrease the clinical ratio, but four comments opposed the
proposed decreased clinical ratio citing the following supporting
rationale: 1) expected negative economic impact on public com-
munity colleges particularly in light of the decrease in formula
funding; 2) expected difficulty in employing additional faculty due
to the acute shortage of nursing faculty; 3) anticipated reduction
in admissions to VN programs to accommodate the rule change;
4) VN graduates have been successful on the licensing exam
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with the existing clinical ratio; 5) differences in the level of ex-
pected competencies places the LVN under the supervision of
the RN, thus it is not reasonable that VN education requirements
mirror professional nurse education requirements; and 6) rate of
student attrition usually decreases by second or third semester,
thus the Board’s desired ratio would be met.
The Board disagrees with these comments opposing the de-
crease in the faculty/student ratio due to the following reasons:
1) for more than ten years, professional nursing programs have
used this ratio; 2) the decrease in the ratio was necessary due
to the increasing acuity level of patients; 3) the acuity level of pa-
tients in hospitals has continued to increase over time; 4) voca-
tional nursing students are providing care for the same patients
as the professional nursing students, which indicates a need for
standardization of supervision; 5) vocational nursing faculty have
the same responsibility of supervising students as do the faculty
in professional nursing programs; and 6) attrition rates may be
offset by re-admissions. Additionally, §217.12(1)(G) describes
unprofessional conduct as "[f]ailure of a clinical nursing instruc-
tor to adequately supervise or to assure adequate supervision of
student experiences." This new rule supports the need for ade-
quate faculty oversight of students. In order to give the education
programs time to address any potential difficulty as stated above,
this new ratio will not be implemented until the vocational schools
begin the admission process for the Fall 2005 incoming class.
One comment opposed §214.4(c)(2)(A) regarding the proposed
increase in the NCLEX-PN pass rate from the current 75% to the
proposed 80% because of the increase in the level of difficulty of
the exam beginning in Spring 2005.
The Board disagrees with this comment, because historically,
increasing the level of difficulty on the licensing exam has pro-
duced minimal effects on program pass rates, and increasing
the NCLEX-PN pass rate would have no effect on approximately
ninety percent of programs.
Two comments were in opposition to §214.10(k)(1) allowing the
use of clinical preceptors because of the lack of support by the
local medical community is contrary to institutional program com-
mitment, and since preceptors are hospital employees first, a
difficulty will exist due to the lack of or varying quality of experi-
enced preceptors from day-to-day.
The Board disagrees with this comment and supports the use
of clinical preceptors because the use of clinical preceptors has
proven to be successful in professional nursing programs. Also,
1) some VN programs currently utilize a successful preceptor
model; 2) board guidelines have been developed to provide di-
rection for programs, preceptors, and facilities; 3) programs are
required to have contractual agreements signed by the precep-
tor and associated facility; 4) the use of preceptors would prevent
any appreciable decrease in student enrollment; and 5) in con-
junction with the decrease in the faculty/student clinical ratio, the
use of preceptors will promote flexibility in student supervision
and competency development.
One comment requested that the Board continue to use the cur-
rent instructor qualifications for VN programs as described in
§214.7(c)(1) which allows employment of LVNs as faculty in vo-
cational nursing programs. The Board has asked that this sec-
tion of the rule be reviewed by the Advisory Committee on Edu-
cation (ACE) with a formal recommendation to be submitted at
the April 2005 Board meeting.
The new sections are adopted pursuant to the authority of Texas
Occupations Code §301.151 and §301.152 which authorizes the
Board of Nurse Examiners to adopt, enforce, and repeal rules
consistent with its legislative authority under the Nursing Practice
Act.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Board of Nurse Examiners
Effective date: February 13, 2005
Proposal publication date: November 12, 2004
For further information, please call: (512) 305-6823
♦ ♦ ♦





The Board of Nurse Examiners adopts the repeal of 22 Texas
Administrative Code Chapter 233, concerning Education, and
specifically Subchapter A (Definitions), §233.1. The other four
subchapters in this chapter are being adopted for repeal con-
currently with this subchapter. The repeal is adopted without
changes to the proposal as published in the November 12, 2004,
issue of the Texas Register (29 TexReg 10354).
Effective February 1, 2004, the Board of Nurse Examiners and
the Board of Vocational Nurse Examiners were merged into one
agency, the Board of Nurse Examiners. The Board of Vocational
Nurse Examiners ceased to exist as an agency. House Bill 1483,
passed by the 78th Regular Legislative Session, was the legisla-
tive action that implemented the consolidation. The repeal imple-
ments House Bill 1483 and the make-up and function of the new
Board of Nurse Examiners. Concurrent with the adopted repeal
is the adoption of a new Chapter 214 (Vocational Nursing Edu-
cation) which incorporates the education rules for Licensed Vo-
cational Nurses into the Board of Nurse Examiners’ rules. This
repeal is for the purpose of preventing conflicting rules and con-
solidating the rules applicable to all nurses under Part 11 (Board
of Nurse Examiners) of the Texas Administrative Code.
No comments were received in response to this proposal.
The repeal is adopted pursuant to the authority of Texas Occupa-
tions Code §301.151 and §301.152 which authorizes the Board
of Nurse Examiners to adopt, enforce, and repeal rules consis-
tent with its legislative authority under the Nursing Practice Act.
The adoption will not affect any existing statute.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Board of Nurse Examiners
Effective date: February 13, 2005
Proposal publication date: November 12, 2004
For further information, please call: (512) 305-6823
♦ ♦ ♦
SUBCHAPTER B. OPERATION OF A
VOCATIONAL NURSING PROGRAM
22 TAC §§233.11 - 233.26, 233.28 - 233.30
The Board of Nurse Examiners adopts the repeal of 22 Texas
Administrative Code Chapter 233, concerning Education, and
specifically Subchapter B (Operation of a Vocational Nursing
Program), §§233.11 - 233.26 and §§233.28 - 233.30. The other
four subchapters in this chapter are being adopted for repeal
concurrently with this subchapter. The repeal is adopted without
changes to the proposal as published in the November 12,
2004, issue of the Texas Register (29 TexReg 10354).
Effective February 1, 2004, the Board of Nurse Examiners and
the Board of Vocational Nurse Examiners were merged into one
agency, the Board of Nurse Examiners. The Board of Vocational
Nurse Examiners ceased to exist as an agency. House Bill 1483,
passed by the 78th Regular Legislative Session, was the legisla-
tive action that implemented the consolidation. The repeal imple-
ments House Bill 1483 and the make-up and function of the new
Board of Nurse Examiners. Concurrent with the adopted repeal
is the adoption of a new Chapter 214 (Vocational Nursing Edu-
cation) which incorporates the education rules for Licensed Vo-
cational Nurses into the Board of Nurse Examiners’ rules. This
repeal is for the purpose of preventing conflicting rules and con-
solidating the rules applicable to all nurses under Part 11 (Board
of Nurse Examiners) of the Texas Administrative Code.
No comments were received in response to this proposal.
The repeal is adopted pursuant to the authority of Texas Occupa-
tions Code §301.151 and §301.152 which authorizes the Board
of Nurse Examiners to adopt, enforce, and repeal rules consis-
tent with its legislative authority under the Nursing Practice Act.
The adoption will not affect any existing statute.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Board of Nurse Examiners
Effective date: February 13, 2005
Proposal publication date: November 12, 2004
For further information, please call: (512) 305-6823
♦ ♦ ♦
SUBCHAPTER C. APPROVAL OF PROGRAMS
22 TAC §§233.41 - 233.43
The Board of Nurse Examiners adopts the repeal of 22 Texas
Administrative Code Chapter 233, concerning Education, and
specifically Subchapter C (Approval of Programs), §§233.41 -
233.43. The other four subchapters in this chapter are being
adopted for repeal concurrently with this subchapter. The re-
peal is adopted without changes to the proposal as published in
the November 12, 2004, issue of the Texas Register (29 TexReg
10355).
Effective February 1, 2004, the Board of Nurse Examiners and
the Board of Vocational Nurse Examiners were merged into one
agency, the Board of Nurse Examiners. The Board of Vocational
Nurse Examiners ceased to exist as an agency. House Bill 1483,
passed by the 78th Regular Legislative Session, was the legisla-
tive action that implemented the consolidation. The repeal imple-
ments House Bill 1483 and the make-up and function of the new
Board of Nurse Examiners. Concurrent with the adopted repeal
is the adoption of a new Chapter 214 (Vocational Nursing Edu-
cation) which incorporates the education rules for Licensed Vo-
cational Nurses into the Board of Nurse Examiners’ rules. This
repeal is for the purpose of preventing conflicting rules and con-
solidating the rules applicable to all nurses under Part 11 (Board
of Nurse Examiners) of the Texas Administrative Code.
No comments were received in response to this proposal.
The repeal is adopted pursuant to the authority of Texas Occupa-
tions Code §301.151 and §301.152 which authorizes the Board
of Nurse Examiners to adopt, enforce, and repeal rules consis-
tent with its legislative authority under the Nursing Practice Act.
The adoption will not affect any existing statute.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Board of Nurse Examiners
Effective date: February 13, 2005
Proposal publication date: November 12, 2004
For further information, please call: (512) 305-6823
♦ ♦ ♦
SUBCHAPTER D. VOCATIONAL NURSING
EDUCATION STANDARDS
22 TAC §§233.51 - 233.54, 233.56 - 233.58, 233.60 - 233.69,
233.71 - 233.76
The Board of Nurse Examiners adopts the repeal of 22 Texas
Administrative Code Chapter 233, concerning Education, and
specifically Subchapter D (Vocational Nursing Education Stan-
dards), §§233.51 - 233.54, 233.56 - 233.58, 233.60 - 233.69,
and 233.71 - 233.76. The other four subchapters in this chapter
are being adopted for repeal concurrently with this subchapter.
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The repeal is adopted without changes to the proposal as pub-
lished in the November 12, 2004, issue of the Texas Register (29
TexReg 10356).
Effective February 1, 2004, the Board of Nurse Examiners and
the Board of Vocational Nurse Examiners were merged into one
agency, the Board of Nurse Examiners. The Board of Vocational
Nurse Examiners ceased to exist as an agency. House Bill 1483,
passed by the 78th Regular Legislative Session, was the legisla-
tive action that implemented the consolidation. The repeal imple-
ments House Bill 1483 and the make-up and function of the new
Board of Nurse Examiners. Concurrent with the adopted repeal
is the adoption of a new Chapter 214 (Vocational Nursing Edu-
cation) which incorporates the education rules for Licensed Vo-
cational Nurses into the Board of Nurse Examiners’ rules. This
repeal is for the purpose of preventing conflicting rules and con-
solidating the rules applicable to all nurses under Part 11 (Board
of Nurse Examiners) of the Texas Administrative Code.
No comments were received in response to this proposal.
The repeal is adopted pursuant to the authority of Texas Occupa-
tions Code §301.151 and §301.152 which authorizes the Board
of Nurse Examiners to adopt, enforce, and repeal rules consis-
tent with its legislative authority under the Nursing Practice Act.
The adoption will not affect any existing statute.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Board of Nurse Examiners
Effective date: February 13, 2005
Proposal publication date: November 12, 2004
For further information, please call: (512) 305-6823
♦ ♦ ♦
SUBCHAPTER E. VOCATIONAL NURSE
EDUCATION RECORDS
22 TAC §§233.81 - 233.85
The Board of Nurse Examiners adopts the repeal of 22 Texas
Administrative Code Chapter 233, concerning Education,
and specifically Subchapter E (Vocational Nurse Education
Records), §§233.81 - 233.85. The other four subchapters in
this chapter are being adopted for repeal concurrently with
this subchapter. The repeal is adopted without changes to the
proposal as published in the November 12, 2004, issue of the
Texas Register (29 TexReg 10357).
Effective February 1, 2004, the Board of Nurse Examiners and
the Board of Vocational Nurse Examiners were merged into one
agency, the Board of Nurse Examiners. The Board of Vocational
Nurse Examiners ceased to exist as an agency. House Bill 1483,
passed by the 78th Regular Legislative Session, was the legisla-
tive action that implemented the consolidation. The repeal imple-
ments House Bill 1483 and the make-up and function of the new
Board of Nurse Examiners. Concurrent with the adopted repeal
is the adoption of a new Chapter 214 (Vocational Nursing Edu-
cation) which incorporates the education rules for Licensed Vo-
cational Nurses into the Board of Nurse Examiners’ rules. This
repeal is for the purpose of preventing conflicting rules and con-
solidating the rules applicable to all nurses under Part 11 (Board
of Nurse Examiners) of the Texas Administrative Code.
No comments were received in response to this proposal.
The repeal is adopted pursuant to the authority of Texas Occupa-
tions Code §301.151 and §301.152 which authorizes the Board
of Nurse Examiners to adopt, enforce, and repeal rules consis-
tent with its legislative authority under the Nursing Practice Act.
The adoption will not affect any existing statute.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: February 13, 2005
Proposal publication date: November 12, 2004
For further information, please call: (512) 305-6823
♦ ♦ ♦
TITLE 28. INSURANCE
PART 1. TEXAS DEPARTMENT OF
INSURANCE
CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE
SUBCHAPTER M. FILING REQUIREMENTS
The Commissioner of Insurance adopts new Divisions 4 - 9,
§§5.9310, 5.9320, 5.9330 - 5.9332, 5.9340 - 5.9342, 5.9350 -
5.9352, and 5.9355 - 5.9357, concerning filing requirements.
Sections 5.9310, 5.9320, 5.9332, 5.9342 and 5.9357 are
adopted with changes to the proposed text as published in
the October 29, 2004, issue of the Texas Register (29 TexReg
10056). Sections 5.9330, 5.9331, 5.9340, 5.9341, 5.9350 -
5.9352, 5.9355, and 5.9356 are adopted without changes.
Divisions 4 - 9, §§5.9310, 5.9320, 5.9330 - 5.9332, 5.9340 -
5.9342, 5.9350 - 5.9352, and 5.9355 - 5.9357, are necessary to
implement and clarify the various filing requirements of insurers
so that insurers will be able to make the necessary filings and be
in compliance with the regulatory changes enacted by Senate Bill
14 (SB 14) and House Bill 1865 (HB 1865) which were enacted
by the 78th Legislature, Regular Session, 2003. SB 14 amended
various provisions of Chapter 5 of the Insurance Code, including
Articles 5.13 and 5.13-2, as well as added Article 21.49-2U and
§38.002 relating to the use of credit scoring and underwriting
guidelines for personal automobile and residential property in-
surance, respectively. HB 1865 added Article 5.41-3 regarding
commercial group property insurance. This legislation changed
the form and rate filing requirements for certain insurers, and for
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certain lines of insurance. Section 5.9310 (Division 4) is neces-
sary to specify the form and content of the filing transmittal form
that each insurer is required to use for property and casualty
form, rate, rule, underwriting guideline, and credit scoring model
filings. The information that is required in the transmittal form is
necessary for the following purposes: to identify the entity mak-
ing the filing, to specify the line or lines of insurance for which the
filing is being made, to provide the information that is necessary
for the department to track the filing in the agency, and to provide
the information that is needed to properly route the filing to the
divisions that will be performing the review of the filed informa-
tion. Article 5.13-2 §8(a), as well as other statutes, mandates
that an insurance policy form or endorsement may not be deliv-
ered or issued for delivery in Texas unless the forms have been
filed with and approved by the Commissioner.
Section 5.9320 (Division 5) concerns the filing requirements for
property and casualty policy form, endorsement, and manual
rule filings. The information that the department specifies in this
section which must be included in the filing of new and amended
policy forms and endorsements is necessary for the staff review-
ing the filings to ensure that the policy forms or endorsements
comply with the Insurance Code, administrative rules, and Com-
missioner’s orders and that they do not contain provisions or ti-
tles which are unjust, encourage misrepresentation, are decep-
tive, or violate public policy.
Sections 5.9330 - 5.9332 (Division 6) implement Insurance Code
Chapter 5 filing requirements (as amended by SB 14) and also
implement new Article 5.41-3 for commercial group property in-
surance as those provisions relate to rates and supplementary
rating information. SB 14 amended or repealed various pro-
visions of Chapter 5 of the Insurance Code, including Articles
5.13, 5.13-2, 5.101, 5.15, and 5.53. These changes essentially
streamlined rate regulation from Article 5.101 benchmark and
Articles 5.15 and 5.53 prior approval methods into the file and
use rate regulation system of Article 5.13-2. Due to separate
and distinct articles within the Insurance Code, prior to SB 14,
Lloyds plans, reciprocals and interinsurance exchanges (Lloyds
and reciprocals), and county mutual insurers were not subject to
rate regulation for certain lines of insurance. The SB 14 amend-
ments provided for rate regulation of residential property and au-
tomobile insurance under Article 5.13-2 for Lloyds, reciprocals,
and county mutual insurance companies. Article 5.13-2 §5A pro-
vides for a limited prior approval system for certain insurers, but
the overall uniform system of rate regulation effective December
1, 2004, for all insurers of property and casualty insurance in
Texas is a file and use rate filing system. The department has
the duty to ensure that rates used under the Insurance Code are
just, fair, reasonable, adequate, not confiscatory, not excessive,
and not unfairly discriminatory for the risks to which they apply.
In order to accomplish this legislative mandate, insurers must file
all rates, applicable rating manuals, supplementary rating infor-
mation, and all other information required by the commissioner
by rule. The adopted sections set forth general rate filing re-
quirements but do not require insurers to submit a comprehen-
sive rate filing in each instance. The department recognizes that
there will be instances where lesser documentation is sufficient.
In order to accommodate these different circumstances and pro-
vide insurers with some flexibility, the department has developed
a list and description of seven categories of supporting informa-
tion. This supporting information will generally provide the de-
partment with sufficient documentation to determine whether a
rate meets the statutory requirements. The department recog-
nizes that documentation will vary from one rate filing to another
depending on the type of filing an insurer submits. For example,
a rate filing containing rates for an endorsement may not require
the same extent of information as a loss cost reference filing.
The department may also request additional information when
necessary to determine whether a rate complies with the statu-
tory rating standards.
Sections 5.9340 - 5.9342 (Division 7) facilitate the department’s
management, including updates, of underwriting guidelines re-
quired to be filed with the department by insurers writing per-
sonal automobile and residential property insurance.
Sections 5.9350 - 5.9352 (Division 8) are necessary to set forth
the filing requirements for credit scoring models used for certain
types of personal insurance as defined in Insurance Code Article
21.49-2U.
Sections 5.9355 - 5.9357 (Division 9) set forth reduced filing re-
quirements for certain insurers in accordance with the provisions
of Articles 5.13-2, §13 and 5.13-2C.
The department has made changes to some sections in re-
sponse to comments received and for clarification. None of the
changes result in a substantive change to the rules. Changes
were made to §5.9310(b)(7) to correctly alphabetize the list of
lines of insurance and to modify a term (multi-peril) to conform
to SB 14 amendments. The same modification was made
in §5.9310(c)(5) and in §5.9320. A clarification was made in
§5.9332(e) to properly identify location for expense information
and a clarification was made in §5.9342(a)(2) to avoid confusing
or redundant language. A minor change was made to §5.9357
to clarify a statutory cite.
Division 4, §5.9310, sets forth the form and content of the filing
transmittal form that insurers are required to use for property and
casualty form, rate, rule, underwriting guideline, and credit scor-
ing model filings. Subsection (a) sets forth the purpose of the
section. Subsection (b) defines terms and subsection (c) spec-
ifies minimum elements of required information that must be in-
cluded in the transmittal form. Subsection (d) notifies insurers
where they may obtain copies of the transmittal form. Subsection
(e) provides that insurers may use the National Association of In-
surance Commissioners transmittal form or any other transmittal
form if the information included in the form contains all of the in-
formation required under subsection (c). Subsection (f) provides
information to insurers on how to obtain the Filings Made Easy
Guide. Subsection (g) provides information on where insurers
are to submit filings within the Texas Department of Insurance.
Division 5, §5.9320, sets forth the filing requirements for property
and casualty policy form, endorsement, and manual rule filings.
Subsection (a) sets forth the purpose of the section. Subsec-
tion (b) defines the terms used in the section. Subsection (c)(1)
contains the general filing requirements that specify that each
new or amended policy form or endorsement filing that is filed
for approval must contain a filing transmittal form, a copy of the
proposed policy form or endorsement, and an explanatory mem-
orandum. Subsection (c)(2)(A) contains additional filing require-
ments that the department may impose that are specific to new
policy forms or endorsements. If the explanatory memorandum
required under subsection (c)(1)(B)(iii) does not fully explain or
describe the filed policy forms or endorsements, additional filing
requirements may be imposed by the department. In subsec-
tion (c)(2)(B), there are additional filing requirements specific to
amendments that are filed for previously approved or adopted
policy forms or endorsements which include a coverage evalua-
tion that contains a detailed explanation of the proposed changes
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to the policy form or endorsement or either a side by side com-
parison between the proposed form or endorsement and what
has been previously approved or a copy of the previously ap-
proved or adopted policy form or endorsement with clearly iden-
tified editorial notations referencing the new and replaced lan-
guage. Filers are given the option of providing these additional
requirements in the explanatory memorandum required under
subsection (c)(1)(B)(iii) in lieu of providing them in the separate
documents. Subsection (c)(3) specifies that filings shall include
all provisions required by statute, administrative rule, or Commis-
sioner’s order. Subsection (d) outlines the requirements for filing
manual rules with the department. Subsection (e) outlines the
procedure and requirements for insurers to make reference fil-
ings for policy forms, endorsements, and manual rules. Subsec-
tion (f) provides a description of an incomplete filing, outlines the
department’s procedure for handling an incomplete filing, and
specifies that the 60 day period for a policy form or endorsement
to be deemed approved does not commence until a complete fil-
ing is received by the department.
Section 5.9330 sets forth the purpose of Division 6. Section
5.9331 defines certain terms used in the division. Section
5.9332(a) provides for maintaining current information with the
department. Section 5.9332(b) - (d) sets forth specific filing
requirements for rate filings made in accordance with Articles
5.13-2, 5.41-3, 5.55, and 21.50. Section 5.9332(e) requires
insurers to submit sufficient supporting documentation as nec-
essary to justify specific rates or rate changes. In accordance
with Article 5.13-2 §5(a-1), subsection (e)(1) - (7) of §5.9332
sets forth categories and clear descriptions of supporting
information including actuarial support, expense information,
historical experience information, profit provision information,
rate change information, loss cost reference information, and
rate reference information. Subsection (f) of §5.9332 pro-
vides that the department may request additional information.
Subsection (g) of §5.9332 describes how rate filings may be
combined with form filings but may not be combined with under-
writing guideline or credit scoring model filings. Subsections (h)
and (i) of §5.9332 provide administrative information regarding
the Filings Made Easy guide and the address to where the rate
filings are to be submitted.
Section 5.9340 sets forth the purpose of Division 7. Section
5.9342 provides a means for the department to manage an in-
creasing volume of filed underwriting guidelines and updates
and to fulfill the purposes of Insurance Code §38.002. Section
5.9342(a) requires insurers to file with the department a compre-
hensive set of their underwriting guidelines at least once every
three calendar years on or before March 1st. In addition, subsec-
tion (a) requires insurers to file underwriting guideline updates
not later than 10 days after a change is made to an underwriting
guideline. This establishes a reasonable timeline for insurers to
file updates with the department in compliance with Insurance
Code §38.002. Subsection (b) establishes that oral and elec-
tronic underwriting guidelines must be converted to written form
for filing purposes. Subsection (c) provides that an insurer group
or a group of affiliated insurers that files one set of underwrit-
ing guidelines or updates on behalf of individual insurers must
clearly identify which underwriting guidelines apply to each in-
surer within the group. Subsections (d) and (e) provide that in-
surers must file a separate transmittal form with their underwrit-
ing guidelines and may not combine an underwriting guideline
filing with a filing made in accordance with Division 5, 6 or 8 of
Subchapter M.
Section 5.9350 sets forth the purpose of Division 8. Section
5.9351 references the definitions in Article 21.49-2U and defines
credit scoring model or models. Section 5.9352 sets forth the
filing requirements for insurers to follow when filing credit scor-
ing models. The section also requires insurers to file all credit
scoring models prior to use and requires specific information that
must be filed with the department.
Section 5.9355 sets forth the purpose of Division 9. Section
5.9356 provides reference for definitions in the division. Section
5.9357(a) sets forth the informational filing requirements for an
insurer of nonstandard personal automobile insurance. Section
5.9357(b) sets forth the informational filing requirements for an
insurer serving the underserved market in accordance with Ar-
ticle 5.13-2C. Section 5.9357(c) sets forth additional provisions
which apply to filings made under either subsection (a) or (b) of
§5.9357.
General
Comment: A couple of commenters support the dual lists of re-
quested information, which are a list of generally required infor-
mation and an additional list of information that may be required
from insurers. The commenters state that even though support-
ing information may not be required up front, the department may
request the information as part of the rate filing. The commenters
support requesting countrywide experience when necessary to
determine appropriate expenses. Another commenter believes
the rule goes a long way towards delivering legislative intent, pro-
viding a mainstream rating system, providing an efficient process
for insurers, and protecting consumers by requiring insurers to
meet statutory standards.
Agency response: The department agrees with and appreciates
the comments.
Comment: A commenter states that the ultimate intent of the
legislature was to create a competitive marketplace and imple-
mentation of the rule will be important. The commenter feels the
marketplace should be allowed sufficient time to determine rates.
The commenter does not want to create a specter of dual filing or
dual regulation where certain companies are provided different
rate regulatory programs which would create a non-level playing
field.
Agency response: The department believes the rule effectively
addresses legislative intent. Moreover, the rule does not result in
unfair disadvantages or interfere with speed to market initiatives.
The rules reflect the statutory differences for filing among insur-
ers and the filing requirements apply uniformly based on these
statutory differences.
§5.9310: One commenter recommends, in the interest of unifor-
mity among the states, that the rule explicitly authorize the use of
System for Electronic Rate and Form Filing (SERFF) to transmit
filings.
Agency response: The department does not believe that the rule
must explicitly authorize the use of SERFF since SERFF is a
procedural system for submitting filings. The same filing require-
ments that apply to other methods of submitting filings, such as
filings sent by mail, are applicable to SERFF filings.
§5.9320: One commenter states that the term "policy form"
should be explicitly defined to clarify that it will not be construed
to require filing of, e.g., applications, bills and diary letters.
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Agency response: The department disagrees. Insurance Code
Article 5.13-2 §8(a) requires insurance policies and endorse-
ment forms for use in writing the types of insurance subject to
Article 5.13-2 to be filed with and approved by the commissioner.
Items not part of a policy, such as applications, bills and diary
letters, do not have to be filed with or approved by the commis-
sioner. The department believes that the rule is consistent with
the statutory requirement.
§5.9332(a)(3): A commenter opposes this paragraph because
the filing of information concerning fees are not required under
Articles 21.35A or 21.35B. The commenter argues that none of
the statutes expressly define rates to include fees. The com-
menter believes no valid purpose is served to require insurers to
provide actuarial support for fees or subject them to the statutory
rate standard.
Agency response: The department disagrees. Article 5.13-2 §5
(a-1) authorizes the commissioner to require insurers to file in-
formation concerning fees charged or collected in accordance
with Articles 21.35A and 21.35B. Without information concern-
ing fees the department cannot determine whether the resulting
rates and charges satisfy the statutory requirements.
§5.9332(e): One commenter supports the language in
§5.9332(e) that links a request for additional information to
the statutory rate standards of excessiveness, inadequacy, or
unfair discrimination. The commenter believes all references
to additional information requests should be similarly linked to
statutory standards, but does not cite any specific instance to
which this comment pertains.
Agency response: The department appreciates the support but
believes that all references to additional information requests are
appropriate.
Comment: One commenter appreciates the categories of sup-
porting information but believes that the existence of categories
will force insurers to attempt to tailor their filings to this checklist
of categories to avoid further requests from the department.
Agency response: The department believes that the categories
and details are necessary for companies to be aware of the kind
of information that may be requested from them. The list in no
way compels a company to file this information unless specifi-
cally requested by the department.
§5.9332(e)(1): One commenter notes that this provision uses
factor and relativity interchangeably and recommends using "fac-
tor" for clarity.
Agency response: The department disagrees and believes there
is a difference in meaning between "factor" and "relativity" as
factors are used as multipliers and relativities are a relationship
between values and may or may not be factors.
§5.9332(e)(1)(B): A commenter states this provision requires
both incurred data and paid data. According to the commenter,
paid data is a subset of incurred data and thus more volatile,
and requiring both will require a larger filing document. The
commenter notes further that most states require only incurred
data and requests the paid loss filing requirement be deleted or
made optional.
Agency response: The department disagrees. Paid data may
be necessary to evaluate changes in reserving patterns. Fur-
thermore, these items are required only as necessary.
§5.9332(e)(1)(K): One commenter states this subparagraph ap-
pears to require off-balance detail on every factor change. The
commenter notes that a majority of states require off-balance
information on books as a whole and that this level of detail is
important competitive information and provides competitors with
confidential information. The commenter requests that the re-
quirement for detail for each factor be deleted and/or modified to
require only line or coverage off-balance information.
Agency response: The department disagrees. The rule does
not require off-balance information on every change, rather it is
required where necessary to support proposed rates. Without
off-balance factors by line and/or coverage the department would
not be able to determine whether the resulting rates and charges
satisfy the statutory requirements.
§5.9332(e)(2): A commenter states that §5.9332(e)(2) requires
three years of historical and countrywide experience. The com-
menter expresses that three years of state data is a commonly
accepted industry standard and makes sense. Further, the com-
menter notes that in another place in the rule, five years of data
is required. The commenter requests to submit only state data
and believes the number of years for data requested should be
consistent.
Agency response: The department believes the amount and
type of data requested is appropriate to the category of informa-
tion being requested. The department feels it is necessary to
designate time periods since "standard" time periods vary from
carrier to carrier and from one type of data to another type of
data. The amount of data requested reflects different purposes,
and different amounts of data for one purpose may not be
sufficient to establish credible information for other purposes.
In the case of expense information, the department believes
three years of data is necessary and sufficient. Countrywide
expense information is appropriate for the types of expenses
typically gathered at the countrywide level especially as state
data is generally not available. Countrywide data may also be
necessary to support the filing. In the case of premium and
loss experience, the department believes a five year time line
is necessary and appropriate.
Comment: One commenter does not believe that companies
should have to file indication data when increasing or decreasing
surcharges or discounts.
Agency response: The department disagrees. Rates must be
reasonable, adequate, and not excessive for the risks covered
under the policy. Without support underlying the surcharges or
discounts, the department cannot determine whether the result-
ing rates and charges satisfy the statutory requirements.
§5.9332(e)(2)(C): One commenter does not believe that it is ap-
propriate to cap expenses at 110% of the industry average as it
is inconsistent with the "file and use" approach of SB 14.
Agency response: The department believes that
§5.9332(e)(2)(C) reflects legislative intent regarding capping
expenses at 110% of the industry median. To the extent that
the rates being filed are not subject to a statutory cap, the
department believes that this rule does not impose a cap
but rather calls for the evidence necessary to show that the
computation of the rate does not include disallowed expenses
when it is a "necessary adjustment."
§5.9332(f): A commenter believes the legislature did not intend
for "file and use" to amount to a free reign for the insurance in-
dustry. The commenter notes that SB 14 gives the department
the tools necessary to play an active and vigilant role in over-
seeing the industry on behalf of policyholders. According to the
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commenter, the department should have full information to iden-
tify problems early and act quickly and, by not requiring insurers
to provide all supporting information up front, the department will
be left to play catch up with insurers as it tries to ascertain the
rates. Further, the commenter states that the lag time involved
in requesting additional information and reviewing for sufficiency
may place the public at risk.
Agency response: The department believes that the intent of SB
14 is to encourage competition in the marketplace without undue
or burdensome filing requirements. Flexible filing requirements
are designed to promote legislative intent. The rule allows the
department to require additional information which will enable
the department to gauge the reasonableness of the rates.
§5.9342: A commenter welcomes the idea of a periodic regular
review of underwriting guidelines but questions why it is based on
a three year period. Carriers should file their underwriting guide-
line requirements annually, unless they make changes during the
year, thus necessitating another filing. Another commenter rec-
ommends that §5.9342 be deleted because it imposes unnec-
essary filing and tracking burdens, exceeds the statutory man-
date, and does not provide any regulatory benefit. The com-
menter states that while the relevant statute only requires that
personal auto and residential property underwriting guidelines
be filed with the department (without indicating how often this
must be done) and updated when changed, the proposed rule
would require that the guidelines be filed at least once every third
year.
Agency response: The department disagrees. Insurance Code
§38.002 became effective June 11, 2003. Under §38.002(b),
each insurer is required to file with the department a copy of its
underwriting guidelines for all personal automobile and residen-
tial property policies delivered, issued for delivery, or renewed
on of after June 11, 2003. In addition, §38.002 requires each
insurer to update its filing each time the underwriting guidelines
are changed, not annually. The department believes requiring a
complete set of underwriting guidelines every three years is nec-
essary to avoid the possibility of the insurers’ underwriting guide-
lines becoming incomprehensible as a result of infinite piece-
meal filings. The department further believes that it is reason-
able, necessary and within its statutory authority to require each
insurer to file a complete and comprehensive set of its under-
writing guidelines at least once every three years. This require-
ment will promote efficiency of department review, decrease the
number of department inquiries to insurer, and minimize cost to
insurers.
§5.9342(e): A commenter stated that §5.9342(e) may not be
statutorily required but the rule requires companies to file under-
writing guidelines separately. To the extent possible, the com-
menter would like to submit documentation or a letter specifying
guidelines sent in a previous filing, rather than submit a separate
filing.
Agency response: The rule is intended to assist the department
in maintaining distinct statutory public disclosure requirements.
For example, under Article 5.13-2 §6, each form, rate and rule
filing and any supporting information is open to public inspection
as of the date of filing. Under Article 21.49-2U §10, credit scor-
ing model filings are public information not subject to any excep-
tions and cannot be withheld from disclosure. However, under
§38.002(f), underwriting guidelines are subject to Chapter 552,
Government Code, and may be considered information excepted
from public disclosure. The department believes that these sep-
arate and distinct filing requirements enable the department to
expeditiously identify and distinguish between filings subject to
immediate public disclosure and filings that may be excepted
from public disclosure. The separate filing provisions of this rule
are not intended to restrict companies from submitting items that
may have otherwise been considered underwriting guidelines in
a rate or form filing. Rather the department believes this require-
ment will promote efficiency of department review, decrease the
number of department inquiries to insurers, and provide the ap-
propriate level of protection afforded by statute.
§5.9352: A commenter believes that the provision in §5.9352
requiring filing prior to use should be deleted because it is bur-
densome, exceeds the statutory mandate and does not provide
any regulatory benefit.
Agency response: The department disagrees. The transition
section of Article 21.49-2U in SB 14 specifies that models must
be filed "before using." The department believes that the provi-
sion in §5.9352 is appropriate.
For: Office of Public Interest Counsel.
For with changes: Progressive Insurance; Texas Watch.
Against: American Insurance Association.
Neither For or Against: Texas Coalition for Affordable Insurance
Solutions.
DIVISION 4. FILINGS MADE EASY--FILING
TRANSMITTAL FORM AND REQUIREMENTS
FOR PROPERTY AND CASUALTY FORM,
RATE, RULE, UNDERWRITING GUIDELINE,
AND CREDIT SCORING MODEL FILINGS
28 TAC §5.9310
The new section is adopted under Insurance Code Articles 5.06,
5.13, 5.13-2, 5.13-2C, 5.35, 5.41-3, 5.55, 5.57, 5.145, 21.49-2U,
21.50 and §36.001 and §38.002. SB 14, as enacted by the 78th
Legislature, Regular Session 2003, amended various provisions
of Chapter 5 of the Insurance Code, added Chapter 21.49-2U re-
lating to the use of credit scoring, and added §38.002 relating to
underwriting guidelines for personal automobile and residential
property insurance. Article 5.13(e) provides that the regulatory
power conferred in this article is vested in the commissioner. Ar-
ticle 5.13-2 gives the commissioner authority to regulate policy
forms, endorsements, and rates for the writing of insurance sub-
ject to this article. Article 5.13-2, §5(a) and (a-1) provide that in-
surers shall file with the commissioner all rates, applicable rating
manuals, supplementary rating information, and additional infor-
mation as required by the commissioner for risks written in this
state and that the commissioner by rule shall determine the infor-
mation required to be provided in the filing. Article 5.13-2, §13(f)
provides that county mutual insurance companies that have a
group market share of less than 3.5 percent and that issue per-
sonal auto policies only at nonstandard rates are subject to rate
filing requirements as determined by the commissioner by rule.
Article 5.13-2C provides that a residential property insurer that
meets certain criteria related to writing more than fifty percent of
its policies in underserved areas and servicing low value homes
are exempt from the rate filing and approval requirements of Arti-
cles 5.142 and 5.13-2. Article 5.41-3, which concerns the writing
of commercial group property insurance, provides the require-
ments for forming a group or association that would be eligible
to be written on a commercial group property policy, the form
filing and rate filing requirements for such group policies, and
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that an insurer shall file related information that clearly identifies
the group of businesses or the association to be insured. Arti-
cle 5.55 provides rate standards and rate filing requirements for
workers’ compensation insurance. Article 5.57 requires the com-
missioner to prescribe a uniform policy form for workers’ com-
pensation insurance, and provides that an insurance company
may not use a form other than one prescribed unless the form
is an endorsement appropriate to the company’s plan of opera-
tion and submitted to and approved by the department. Article
5.145, §2 provides that notwithstanding any other provision of
the Insurance Code and except as provided in this section, an
insurer is governed by the provisions of §8 of Article 5.13-2 re-
lating to policy forms and endorsements for personal automobile
and residential property insurance, but that an insurer may con-
tinue to use the policy forms and endorsements promulgated,
approved, or adopted under Articles 5.06 and 5.35 upon notifi-
cation to the commissioner in writing. Articles 5.06 and 5.35 set
forth filing and approval procedures for motor vehicle insurance
and residential property insurance previously not subject to Ar-
ticle 5.13-2. Article 5.145 provides that the commissioner may
adopt reasonable and necessary rules to implement this article
relating to policy forms for personal and residential property in-
surance. Article 21.49-2U, relating to the use of credit scoring,
provides that the commissioner may adopt rules as necessary to
implement this article. Article 21.50 provides the form and rate
regulation provisions for mortgage guaranty insurance. Section
38.002 provides that each insurer, as defined, engaged in the
business of personal automobile or residential property insur-
ance in this state shall file with the department a copy of the in-
surer’s underwriting guidelines. Section 36.001 provides that the
Commissioner of Insurance may adopt any rules necessary and
appropriate to implement the powers and duties of the Texas De-
partment of Insurance under the Insurance Code and other laws
of this state.
§5.9310. Property and Casualty Filing Transmittal Form.
(a) Purpose. The purpose of this division is to specify the form
and content of the filing transmittal form that is to be used for property
and casualty form, rate, rule, underwriting guideline, and credit scoring
model filings and provide information on obtaining such form.
(b) Definitions. Words and terms not defined in this division
may be defined in the Insurance Code Article 5.13-2 and Subchapter D
of Chapter 5 and shall have the same meaning when used in this divi-
sion. The following words and terms when used in this division shall
have the following meanings unless the context indicates otherwise:
(1) Department--Texas Department of Insurance (TDI).
(2) TDI file number--The number assigned by the depart-
ment to a filing submitted by an individual company.
(3) TDI link number--The number assigned by the depart-
ment to link individual TDI file numbers to a filing which is submitted
for more than one company within a group.
(4) Interline filing--A filing submitted for an endorsement
that may be used with more than one line of insurance provided the en-
dorsement does not have an impact on rates or a rate filing that may be
used with more than one line of insurance that contains only informa-
tion concerning policy fees, service fees, and other fees that are charged
or collected by the insurer under Insurance Code Article 21.35A or
21.35B.
(5) Reference filing--A filing that references the use of
adopted or approved policy form(s), endorsement(s), manual rule(s),
rate(s), or other acceptable policy form(s), or endorsement(s), manual
rule(s), or rate(s), to which the department has assigned a TDI file
number.
(6) Dual filing--A monoline filing submitted for a specific
line of insurance that may also be written as part of a multi-peril policy.
(7) Line of insurance--For purposes of this section, each of
the following is a line of insurance:
(A) automobile-commercial;
(B) automobile-personal;
(C) boiler and machinery;







(K) farm and ranch;
(L) farm liability;
(M) farm and ranch owners;
(N) fidelity bonds;
(O) financial guaranty bonds or insurance;
(P) guaranteed auto protection (GAP) (commercial);
(Q) guaranteed auto protection (GAP) (personal);
(R) general liability;
(S) glass;
(T) inland marine (commercial);
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(c) Form and content of transmittal form. The filing transmit-
tal form must be typed and contain, at a minimum, the following infor-
mation:
(1) company name;
(2) NAIC number of the company;
(3) company group name and group NAIC number;
(4) type of filing:
(A) new filing; or
(B) revision or replacement of an existing filing. If re-
vising or replacing an existing filing, the TDI file number or link num-
ber of the filing that is being revised or replaced must be provided.
(5) line of insurance:
(A) all filings must specify the line of insurance for
which the filing is being made;
(B) interline filings must indicate all lines of insurance
to which the filing is applicable;
(C) dual filings must indicate multi-peril insurance and
a specific line of insurance to which the filing is applicable;
(6) basic description of the filing:




(D) manual rules, other than rating manual rules;
(E) reference filing--must list the TDI file number or
TDI link number of the filing being referenced;
(F) credit scoring model; or
(G) underwriting guidelines;
(7) proposed effective date; and
(8) contact person, including name, telephone number,
mailing address, fax number, and e-mail address (if available).
(d) Availability of transmittal form. The Filing Transmittal
Form (FTF) is a form that is provided by the department for insurers
who are making the filings specified in subsection (c)(6) of this section.
This form may be obtained from the TDI website at www.tdi.state.tx.us.
(e) Alternative transmittal forms. An insurer may use, as an
alternative, a transmittal form published by the National Association of
Insurance Commissioners (NAIC) or any other transmittal form if the
information included in the transmittal form, or in an addendum to the
transmittal form, contains all the information required under subsection
(c) of this section.
(f) The department maintains the Filings Made Easy guide
to assist insurers in submitting filings and complying with statutory
requirements. This guide may be obtained from the TDI website at
www.tdi.state.tx.us.
(g) Filings under Divisions 4, 5, 6, 7, 8, and 9 of this subchap-
ter must be submitted to the Texas Department of Insurance, Property
& Casualty Intake Unit, 333 Guadalupe, Austin, Texas 78701 or to the
Texas Department of Insurance, Property & Casualty Intake Unit, Mail
Code 104-3B, P.O. Box 149104, Austin, Texas 78714-9104.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 10, 2005
Proposal publication date: October 29, 2004
For further information, please call: (512) 463-6327
♦ ♦ ♦
DIVISION 5. FILINGS MADE EASY--
REQUIREMENTS FOR PROPERTY AND
CASUALTY POLICY FORM, ENDORSEMENT,
AND MANUAL RULE FILINGS
28 TAC §5.9320
The new section is adopted under Insurance Code Articles 5.06,
5.13, 5.13-2, 5.13-2C, 5.35, 5.41-3, 5.55, 5.57, 5.145, 21.49-2U,
21.50 and §36.001 and §38.002. SB 14, as enacted by the 78th
Legislature, Regular Session 2003, amended various provisions
of Chapter 5 of the Insurance Code, added Chapter 21.49-2U re-
lating to the use of credit scoring, and added §38.002 relating to
underwriting guidelines for personal automobile and residential
property insurance. Article 5.13(e) provides that the regulatory
power conferred in this article is vested in the commissioner. Ar-
ticle 5.13-2 gives the commissioner authority to regulate policy
forms, endorsements, and rates for the writing of insurance sub-
ject to this article. Article 5.13-2, §5(a) and (a-1) provide that in-
surers shall file with the commissioner all rates, applicable rating
manuals, supplementary rating information, and additional infor-
mation as required by the commissioner for risks written in this
state and that the commissioner by rule shall determine the infor-
mation required to be provided in the filing. Article 5.13-2, §13(f)
provides that county mutual insurance companies that have a
group market share of less than 3.5 percent and that issue per-
sonal auto policies only at nonstandard rates are subject to rate
filing requirements as determined by the commissioner by rule.
Article 5.13-2C provides that a residential property insurer that
meets certain criteria related to writing more than fifty percent of
its policies in underserved areas and servicing low value homes
are exempt from the rate filing and approval requirements of Arti-
cles 5.142 and 5.13-2. Article 5.41-3, which concerns the writing
of commercial group property insurance, provides the require-
ments for forming a group or association that would be eligible
to be written on a commercial group property policy, the form
filing and rate filing requirements for such group policies, and
that an insurer shall file related information that clearly identifies
the group of businesses or the association to be insured. Arti-
cle 5.55 provides rate standards and rate filing requirements for
workers’ compensation insurance. Article 5.57 requires the com-
missioner to prescribe a uniform policy form for workers’ com-
pensation insurance, and provides that an insurance company
may not use a form other than one prescribed unless the form
is an endorsement appropriate to the company’s plan of opera-
tion and submitted to and approved by the department. Article
5.145, §2 provides that notwithstanding any other provision of
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the Insurance Code and except as provided in this section, an
insurer is governed by the provisions of §8 of Article 5.13-2 re-
lating to policy forms and endorsements for personal automobile
and residential property insurance, but that an insurer may con-
tinue to use the policy forms and endorsements promulgated,
approved, or adopted under Articles 5.06 and 5.35 upon notifi-
cation to the commissioner in writing. Articles 5.06 and 5.35 set
forth filing and approval procedures for motor vehicle insurance
and residential property insurance previously not subject to Ar-
ticle 5.13-2. Article 5.145 provides that the commissioner may
adopt reasonable and necessary rules to implement this article
relating to policy forms for personal and residential property in-
surance. Article 21.49-2U, relating to the use of credit scoring,
provides that the commissioner may adopt rules as necessary to
implement this article. Article 21.50 provides the form and rate
regulation provisions for mortgage guaranty insurance. Section
38.002 provides that each insurer, as defined, engaged in the
business of personal automobile or residential property insur-
ance in this state shall file with the department a copy of the in-
surer’s underwriting guidelines. Section 36.001 provides that the
Commissioner of Insurance may adopt any rules necessary and
appropriate to implement the powers and duties of the Texas De-
partment of Insurance under the Insurance Code and other laws
of this state.
§5.9320. Required Information for the Preparation and Submission
of Policy Form, Endorsement, or Manual Rule (other than rating man-
ual) Filings.
(a) Purpose. The purpose of this section is to specify the filing
requirements for property and casualty policy form, endorsement, and
manual rule filings that are submitted pursuant to Chapter 5 or Article
21.50 of the Texas Insurance Code.
(b) Definitions. The definitions set forth in §5.9310 of this
title (relating to Property and Casualty Filing Transmittal Form) apply
to this division.
(c) Policy forms and endorsements. All insurer and advisory
organization policy form and endorsement filings submitted pursuant
to Chapter 5 or Article 21.50 of the Texas Insurance Code, shall comply
with the general filing requirements, other applicable requirements set
forth in paragraphs (1) - (3) of this subsection, and any other applicable
rules adopted by the commissioner.
(1) General filing requirements.
(A) All filings for new and amended policy forms or
endorsements shall relate to only one line of insurance except for multi-
peril, dual and interline filings.
(B) All filings for new and amended policy forms or
endorsements shall contain the following:
(i) a filing transmittal form as required in Division
4 of this subchapter (relating to Filings Made Easy--Filing Transmittal
Form and Requirements for Property and Casualty Form, Rate, Rule,
Underwriting Guideline, and Credit Scoring Model Filings).
(ii) a copy of the proposed policy form(s) and/or en-
dorsement(s); and
(iii) an explanatory memorandum that contains a de-
tailed explanation of the reason(s) for filing the new or revised policy
form(s) and/or endorsement(s) or manual rule(s), a description of the
policy form(s) or endorsement(s), and the application (e.g., the type of
risk or risks the form(s) or endorsement(s) will be used with).
(2) Additional filing requirements.
(A) Additional filing requirements specific to new pol-
icy forms or endorsements for use with new products. If the explana-
tory memorandum required under paragraph (1)(B)(iii) of this subsec-
tion does not fully explain or describe the filed policy form(s) or en-
dorsement(s), the department may request either:
(i) a summary of all policy provisions that includes
a detailed description and explanation of the coverages, limitations,
exclusions and conditions; or
(ii) a coverage comparison to a similar policy form
or endorsement that has been previously approved or adopted by the
commissioner containing a detailed explanation of all the differences
including any restrictions in coverage, enhancements in coverage, or
clarifications to the previously approved policy form(s) or endorse-
ment(s).
(B) Additional filing requirements specific to amend-
ing previously approved or adopted policy forms or endorsements. In
addition to the general requirements outlined in paragraph (1) of this
subsection, the filing shall include a coverage evaluation that contains
a detailed explanation of the proposed changes including any restric-
tions in coverage, enhancements in coverage, or clarifications to the
previously approved or adopted policy form(s) or endorsement(s). The
additional requirements under this subsection may be provided in the
explanatory memorandum required under paragraph (1)(B)(iii) of this
subsection or by providing:
(i) a side-by-side comparison showing any differ-
ences between the previously approved or adopted policy form(s) or
endorsement(s) and the proposed policy form(s) or endorsement(s); or
(ii) a copy of the previously approved or adopted
policy form(s) or endorsement(s) indicating the differences between
the approved or adopted policy form(s) or endorsement(s) and the filed
policy form(s) or endorsement(s) with the new language underlined and
the deleted language in brackets with a strikethrough, or other clearly
identified or highlighted editorial notations referencing the new and re-
placed language.
(3) Statutory and regulatory filing requirements.
(A) Filings for new and amended policy form(s) and/or
endorsement(s) shall include all provisions required by statute, admin-
istrative rule, or commissioner’s order for a specific line of insurance.
The required statutory or administrative rule provisions may be added
to a policy form by a Texas amendatory endorsement. The amendatory
endorsement shall be included in the filing or a filing may reference
an approved amendatory endorsement that is applicable to the policy
form(s) contained in the filing.
(B) All policy forms and endorsements contained in
personal automobile and residential property insurance filings shall
meet the statutory requirements for plain language in policies as set
forth by the Commissioner of Insurance by order.
(d) Filing requirements for manual rules. Manual rules are
rules other than rating rules that may be filed with policy form(s) or
endorsement(s) or may be submitted separately. When submitted sep-
arately, in addition to the transmittal form, the manual rule filing shall
relate to only one line of insurance except for multi-peril, dual and in-
terline filings, and include an explanatory memorandum as described
in subsection (c)(1)(B)(iii) of this section.
(e) Filing requirements for reference filings. A filing may
be made referencing approved or accepted policy form(s), endorse-
ment(s), or manual rule(s) without including a copy of the referenced
policy form(s), endorsement(s) or manual rule(s). All reference filings
shall relate to only one line of insurance except for dual filings,
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interline filings, and multi-peril filings. In addition to the transmittal
form, a reference filing must include the following information for
policy form(s), endorsement(s), or manual rule(s):
(1) name of insurance company or advisory organization
whose filing is being referenced; and
(2) TDI file number, link number, or reference number of
the filing being referenced.
(f) Incomplete filing.
(1) a filing will be considered incomplete if the filing does
not comply with the filing requirements contained in subsections (c),
(d) and (e) of this section;
(2) a filing that is determined to be incomplete by the de-
partment will be returned to the filer with a letter or electronic notifi-
cation, indicating the reason(s) for the filing being returned; and
(3) the deemer period does not commence until a complete
filing is received by the department.
(g) Combining filings. Filings under this division may be com-
bined with filings made in accordance with Division 6 or 9 of this sub-
chapter (relating to Filings Made Easy--Rate and Rate Manual Filing
Requirements and Reduced Filing Requirements for Certain Insurers).
These combined filings may utilize a single transmittal form. Filings
under this division may not be combined with filings made in accor-
dance with Division 7 or 8 of this subchapter (relating to Filings Made
Easy--Underwriting Guideline Filing Requirements for Personal Au-
tomobile and Residential Property Insurance and Filings Made Easy--
Credit Scoring Models Filing Requirements for Personal Insurance)
due to distinct and separate statutes governing underwriting guidelines
and credit scoring models.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 10, 2005
Proposal publication date: October 29, 2004
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♦ ♦ ♦
DIVISION 6. FILINGS MADE EASY--RATE
AND RATE MANUAL FILING REQUIREMENTS
28 TAC §§5.9330 - 5.9332
The new sections are adopted under Insurance Code Articles
5.06, 5.13, 5.13-2, 5.13-2C, 5.35, 5.41-3, 5.55, 5.57, 5.145,
21.49-2U, 21.50 and §36.001 and §38.002. SB 14, as enacted
by the 78th Legislature, Regular Session 2003, amended
various provisions of Chapter 5 of the Insurance Code, added
Chapter 21.49-2U relating to the use of credit scoring, and
added §38.002 relating to underwriting guidelines for personal
automobile and residential property insurance. Article 5.13(e)
provides that the regulatory power conferred in this article is
vested in the commissioner. Article 5.13-2 gives the com-
missioner authority to regulate policy forms, endorsements,
and rates for the writing of insurance subject to this article.
Article 5.13-2, §5(a) and (a-1) provide that insurers shall file
with the commissioner all rates, applicable rating manuals,
supplementary rating information, and additional information as
required by the commissioner for risks written in this state and
that the commissioner by rule shall determine the information
required to be provided in the filing. Article 5.13-2, §13(f)
provides that county mutual insurance companies that have
a group market share of less than 3.5 percent and that issue
personal auto policies only at nonstandard rates are subject
to rate filing requirements as determined by the commissioner
by rule. Article 5.13-2C provides that a residential property
insurer that meets certain criteria related to writing more than
fifty percent of its policies in underserved areas and servicing
low value homes are exempt from the rate filing and approval
requirements of Articles 5.142 and 5.13-2. Article 5.41-3, which
concerns the writing of commercial group property insurance,
provides the requirements for forming a group or association
that would be eligible to be written on a commercial group
property policy, the form filing and rate filing requirements
for such group policies, and that an insurer shall file related
information that clearly identifies the group of businesses or
the association to be insured. Article 5.55 provides rate stan-
dards and rate filing requirements for workers’ compensation
insurance. Article 5.57 requires the commissioner to prescribe
a uniform policy form for workers’ compensation insurance,
and provides that an insurance company may not use a form
other than one prescribed unless the form is an endorsement
appropriate to the company’s plan of operation and submitted
to and approved by the department. Article 5.145, §2 provides
that notwithstanding any other provision of the Insurance Code
and except as provided in this section, an insurer is governed
by the provisions of §8 of Article 5.13-2 relating to policy forms
and endorsements for personal automobile and residential
property insurance, but that an insurer may continue to use
the policy forms and endorsements promulgated, approved,
or adopted under Articles 5.06 and 5.35 upon notification to
the commissioner in writing. Articles 5.06 and 5.35 set forth
filing and approval procedures for motor vehicle insurance and
residential property insurance previously not subject to Article
5.13-2. Article 5.145 provides that the commissioner may
adopt reasonable and necessary rules to implement this article
relating to policy forms for personal and residential property
insurance. Article 21.49-2U, relating to the use of credit scoring,
provides that the commissioner may adopt rules as necessary
to implement this article. Article 21.50 provides the form and
rate regulation provisions for mortgage guaranty insurance.
Section 38.002 provides that each insurer, as defined, engaged
in the business of personal automobile or residential property
insurance in this state shall file with the department a copy of the
insurer’s underwriting guidelines. Section 36.001 provides that
the Commissioner of Insurance may adopt any rules necessary
and appropriate to implement the powers and duties of the
Texas Department of Insurance under the Insurance Code and
other laws of this state.
§5.9332. Filing Requirements.
(a) An insurer shall keep the following information current
with the department and is not required to re-file unless affected by
the proposed filing or requested by the department or commissioner:
(1) All prospective loss cost multipliers, rates, and rating
manuals as required by Insurance Code Articles 5.13-2, 5.41-3, 5.55,
5.171, 21.49-2U, 21.50 or other articles that impose specific filing re-
quirements for any line of insurance;
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(2) Supplementary rating information; and
(3) Information concerning all policy fees, service fees,
and other fees that are charged or collected by an insurer under
Insurance Code Article 21.35A or 21.35B.
(b) For rates filed pursuant to Insurance Code Article 5.13-2
or 5.41-3, a filing containing rate information must contain the infor-
mation described in paragraphs (1) - (3) of this subsection:
(1) A filing transmittal form as required in Division 4 of
this subchapter (relating to Filings Made Easy--Filing Transmittal
Form and Requirements for Property and Casualty Form, Rate, Rule,
Underwriting Guideline, and Credit Scoring Model Filings).
(2) The filing memorandum briefly explaining the purpose
of the filing, and all material background details relating to the filing
including a statement on the overall impact of the filing. For example,
a filing memorandum may include one or more of the following, as
applicable:
(A) reasons for entry into a new market;
(B) reasons for offering additional coverages;
(C) reasons for offering new discounts or applying new
surcharges;
(D) reasons for changing rates;
(E) changes in the insurer’s goals and objectives; or
(F) an explanation of changes in insurer or insurer
group operations.
(3) Rating information can be any rate pages detailing in-
formation described in subsection (a) of this section or any supporting
information required by §5.9941 or §5.9960 of this title (relating to Dif-
ferences in Rates Charged Due Solely to Difference in Credit Scores
and Exception to Territory Rating Requirements under Insurance Code
Article 5.171) or any other applicable statute or rule.
(4) In accordance with Article 5.41-3, insurers filing com-
mercial group property rates shall clearly identify the group of busi-
nesses or the association to be insured.
(c) For rates filed pursuant to Insurance Code Article 5.55, a
filing containing rating information must contain the information de-
scribed in paragraphs (1) - (3) of subsection (b) of this section. An in-
surer may not make such filing more frequently than every six months
in accordance with Insurance Code Article 5.55, §3(a).
(d) For rates filed pursuant to Insurance Code Article 21.50, a
filing containing rating information must contain the information de-
scribed in paragraphs (1) - (3) of subsection (b) of this section. In accor-
dance with Article 21.50 rates must be filed at least 15 days before they
are to become effective and must include a certification as described in
Article 21.50, §1A(g)(4).
(e) Except as provided in Division 9 of this subchapter (re-
lating to Filings Made Easy--Reduced Filing Requirements for Cer-
tain Insurers), insurers must provide supporting information as neces-
sary for the department to establish that a filing produces rates which
are adequate, not excessive or unfairly discriminatory for the risks to
which they apply. Categories of supporting information are listed in
paragraphs (1) - (7) of this subsection, but are not necessarily required
for every rate filing. Insurers must only provide sufficient materials
to justify specific rates or changes being proposed. To the extent the
information originally submitted in a rate filing is insufficient, the de-
partment may request additional information as deemed necessary by
the department or commissioner.
(1) Actuarial support. Actuarial support generally includes
rate indications and support, including the data and methodologies uti-
lized by the insurer to derive such indications. Supporting information
that is submitted with a filing should include each of the following to
the extent applicable:
(A) premiums at current rate level and applicable
on-level factors;
(B) incurred and paid losses;
(C) loss and claim development factors;
(D) premium and loss trend factors;
(E) rate relativities (e.g., classification, territory,
amount of insurance);
(F) increased limits factors;
(G) hurricane and non-hurricane catastrophe factors or
loss provisions;
(H) definition of a catastrophe and how it has changed
over the experience period used to calculate the provisions;
(I) deductible credits and debits;
(J) description and support for discounts and sur-
charges;
(K) off-balance factors if there have been changes in
relativities (e.g., discounts, surcharges, territorial definitions);
(L) credibility;
(M) expense and profit provisions; and
(N) contingency provisions.
(2) Projected and historical expense information. As appli-
cable to the insurer’s filing, the information set out in subparagraphs
(A) - (C) of this paragraph should be filed. For Texas, and if applica-
ble, country-wide experience, the insurer should provide projected and
historical expense information. The loss adjustment expenses would
be shown as a dollar amount as well as a ratio to incurred losses. All
other expenses should be shown as a dollar amount as well as a ratio to
direct written premium. All expense items should be on a direct basis.
(A) Three years of historical Texas experience for com-
mission and brokerage expenses incurred; taxes, licenses, and fees in-
curred; losses incurred; and, defense and cost containment expenses
incurred. These shall be the amounts, or a subset of the amounts, re-
ported on the Exhibit of Premiums and Losses (Statutory Page 14 Data)
in the insurer’s Annual Statement.
(B) Three years of historical countrywide experience
for commission and brokerage expenses incurred, other acquisition ex-
penses incurred, general expenses incurred, losses incurred, defense
and cost containment expenses incurred and adjusting and other loss
adjustment expenses incurred. These shall be the amounts reported in
the insurer’s Insurance Expense Exhibit, Part III (IEE) in the insurer’s
Annual Statement.
(C) Three years of historical countrywide experience
for each category of disallowed expenses shall be the amounts reported
in the insurers’ response to the annual Texas Department of Insurance
Call for Disallowed Expense Data. Total other acquisition expenses
and general expenses each adjusted for disallowed expenses should be
listed. The total adjusted general expense percentage should reflect any
necessary adjustment due to the capping of general expenses at 110%
of the industry median for the line of insurance.
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(D) To the extent the expense provisions that underlie
the rates differ from the historical expenses, support should be pro-
vided. For filings submitted under Insurance Code Article 5.13-2, the
expense provisions should be net of the disallowed expenses as defined
in §5.9331 of this division (relating to Definitions). Provisions for com-
missions and brokerage expenses; other acquisition expenses; general
expenses; taxes, licenses and fees; and profit and contingencies, should
be displayed and a sum computed. In addition, a permissible loss and
loss adjustment expense ratio shall be computed as unity less the sum
of these expense provisions.
(3) Historical experience information. This displays an in-
surer’s most recent five year historical experience for Texas which are
the amounts, or a subset of the amounts pertinent to the subline, re-
ported on the Exhibit of Premiums and Losses (Statutory Page 14 Data)
in the insurer’s Annual Statement. It also includes the most recent five
year countrywide experience which are the amounts, or a subset of the
amounts pertinent to the subline, reported on the insurer’s IEE, part
III. Direct premiums written, direct premiums earned, direct losses and
defense and cost containment expenses paid, and direct losses and de-
fense and cost containment expenses incurred are shown as well as the
ratio of the incurred loss and defense and cost containment expenses
incurred to direct earned premiums, for both Texas and countrywide
experience.
(4) Profit provision information. A brief description of the
methodology and assumptions used to arrive at the profit provisions
underlying the proposed rates.
(5) Rate change information. This generally includes a rate
change history, the statewide average proposed rate change for each
applicable coverage, form, or classification and the total average rate
change for all coverages, forms, and classifications combined, even if
only the rates for some of the coverages or forms are being changed.
For loss cost reference filings, rate change information would include
the proposed percentage change in the underlying loss costs, the change
in the insurer’s loss cost multiplier, and the rate level change (i.e., the
product of the change in the loss costs and the loss cost multipliers, ex-
pressed as a factor). For workers’ compensation filings, change infor-
mation would include the impact of the change in relativities if the fil-
ing includes adopting a new set of relativities using either the insurer’s
own class distribution or the industry wide distribution, the change in
the insurer’s deviation, and the rate level change (i.e., the product of
the change in the relativities and the deviation, expressed as a factor).
(6) Loss cost reference information. This includes the fol-
lowing:
(A) The TDI file number, link number, or reference
number of the loss costs being referenced;
(B) The derivation of the loss cost multiplier proposed
including any loss cost modification factor and the following expense
and profit provisions:
(i) commission and brokerage expenses;
(ii) other acquisition expenses;
(iii) general expenses;
(iv) taxes, licenses and fees; and
(v) underwriting profit and contingencies;
(C) The loss cost multiplier to be used as of the effective
date of the filing; and
(D) For rate change filings, the loss cost multiplier used
immediately prior to the effective date of the filing, and the effective
rate level change due to any change in loss cost multiplier.
(7) Rate reference information. Rate reference information
includes:
(A) A description of the rates being referenced includ-
ing the line of business and TDI file number or link number;
(B) If an insurer is developing package modification
factors, proposed modification factors and supporting data; and
(C) If an insurer is referencing package modification
factors, a description of the package modification factor including a
TDI file number or link number.
(f) Any filings that do not fully comply with all of the filing
requirements described in this division may be considered incomplete
and may be returned to the filer for completion with a notice stating that
the filing is not complete and shall identify the additional information
that is required for completion of the filing.
(g) The department may request additional information as nec-
essary related to a rate filing, including actuarial or other reasonable
support of rates as deemed necessary by the department or commis-
sioner.
(h) Filings under this division may be combined with filings
made in accordance with Division 5 of this subchapter (relating to
Filings Made Easy--Requirements for Property and Casualty Policy
Form, Endorsement, and Manual Rule Filings). These combined fil-
ings may utilize a single transmittal form. Filings under this division
may not be combined with filings made in accordance with Division
7 or 8 of this subchapter (relating to Filings Made Easy--Underwriting
Guideline Filing Requirements for Personal Automobile and Residen-
tial Property Insurance and Filings Made Easy--Credit Scoring Models
Filing Requirements for Personal Insurance) due to distinct and sepa-
rate statutes governing underwriting guidelines and credit scoring mod-
els.
(i) The department maintains the Filings Made Easy guide to
assist insurers with compliance of statutory requirements. Insurers may
refer to the Filings Made Easy guide for rate filing forms that insurers
may use to display necessary supporting information described in sub-
section (e) of this section. This guide may be obtained from the TDI
website at www.tdi.state.tx.us.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 7. FILINGS MADE EASY--
UNDERWRITING GUIDELINE FILING
REQUIREMENTS FOR PERSONAL
AUTOMOBILE AND RESIDENTIAL PROPERTY
INSURANCE
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28 TAC §§5.9340 - 5.9342
The new sections are adopted under Insurance Code Articles
5.06, 5.13, 5.13-2, 5.13-2C, 5.35, 5.41-3, 5.55, 5.57, 5.145,
21.49-2U, 21.50 and §36.001 and §38.002. SB 14, as enacted
by the 78th Legislature, Regular Session 2003, amended
various provisions of Chapter 5 of the Insurance Code, added
Chapter 21.49-2U relating to the use of credit scoring, and
added §38.002 relating to underwriting guidelines for personal
automobile and residential property insurance. Article 5.13(e)
provides that the regulatory power conferred in this article is
vested in the commissioner. Article 5.13-2 gives the com-
missioner authority to regulate policy forms, endorsements,
and rates for the writing of insurance subject to this article.
Article 5.13-2, §5(a) and (a-1) provide that insurers shall file
with the commissioner all rates, applicable rating manuals,
supplementary rating information, and additional information as
required by the commissioner for risks written in this state and
that the commissioner by rule shall determine the information
required to be provided in the filing. Article 5.13-2, §13(f)
provides that county mutual insurance companies that have
a group market share of less than 3.5 percent and that issue
personal auto policies only at nonstandard rates are subject
to rate filing requirements as determined by the commissioner
by rule. Article 5.13-2C provides that a residential property
insurer that meets certain criteria related to writing more than
fifty percent of its policies in underserved areas and servicing
low value homes are exempt from the rate filing and approval
requirements of Articles 5.142 and 5.13-2. Article 5.41-3, which
concerns the writing of commercial group property insurance,
provides the requirements for forming a group or association
that would be eligible to be written on a commercial group
property policy, the form filing and rate filing requirements
for such group policies, and that an insurer shall file related
information that clearly identifies the group of businesses or
the association to be insured. Article 5.55 provides rate stan-
dards and rate filing requirements for workers’ compensation
insurance. Article 5.57 requires the commissioner to prescribe
a uniform policy form for workers’ compensation insurance,
and provides that an insurance company may not use a form
other than one prescribed unless the form is an endorsement
appropriate to the company’s plan of operation and submitted
to and approved by the department. Article 5.145, §2 provides
that notwithstanding any other provision of the Insurance Code
and except as provided in this section, an insurer is governed
by the provisions of §8 of Article 5.13-2 relating to policy forms
and endorsements for personal automobile and residential
property insurance, but that an insurer may continue to use
the policy forms and endorsements promulgated, approved,
or adopted under Articles 5.06 and 5.35 upon notification to
the commissioner in writing. Articles 5.06 and 5.35 set forth
filing and approval procedures for motor vehicle insurance and
residential property insurance previously not subject to Article
5.13-2. Article 5.145 provides that the commissioner may
adopt reasonable and necessary rules to implement this article
relating to policy forms for personal and residential property
insurance. Article 21.49-2U, relating to the use of credit scoring,
provides that the commissioner may adopt rules as necessary
to implement this article. Article 21.50 provides the form and
rate regulation provisions for mortgage guaranty insurance.
Section 38.002 provides that each insurer, as defined, engaged
in the business of personal automobile or residential property
insurance in this state shall file with the department a copy of the
insurer’s underwriting guidelines. Section 36.001 provides that
the Commissioner of Insurance may adopt any rules necessary
and appropriate to implement the powers and duties of the
Texas Department of Insurance under the Insurance Code and
other laws of this state.
§5.9342. Filing Requirements.
(a) An insurer must file with the department:
(1) at least once every three calendar years on or before
March 1, beginning March 1, 2004, a written, comprehensive set of
each underwriting guideline used by the insurer or the insurer’s agent;
and
(2) not later than the 10th day after the underwriting guide-
line has changed, a written update to the underwriting guideline clearly
identifying each section of the previously filed underwriting guideline
that has changed.
(b) For purposes of compliance with this section, an oral or
electronic underwriting guideline must be converted to written form.
(c) An insurer group or group of affiliated insurers may file
one set of underwriting guidelines or update to underwriting guide-
lines on behalf of individual insurers in the group in accordance with
the requirements of this section if the group clearly identifies which
underwriting guidelines apply to each insurer within the group
(d) An insurer that files underwriting guidelines or updates
to underwriting guidelines under this section must submit a filing
transmittal form as required by Division 4 of this subchapter (relating
to Filings Made Easy--Filing Transmittal Form and Requirements for
Property and Casualty Form, Rate, Rule, Underwriting Guideline, and
Credit Scoring Model Filings) with the filing for each underwriting
guideline and update.
(e) Filings under this division may not be combined with fil-
ings made in accordance with Division 5, 6 or 8 of this subchapter
(relating to Filings Made Easy--Requirements for Property and Ca-
sualty Policy Form, Endorsement, and Manual Rule Filings, Filings
Made Easy--Rate and Rate Manual Filing Requirements, and Filings
Made Easy--Credit Scoring Models Filing Requirements for Personal
Insurance) due to distinct and separate statutes governing underwriting
guidelines and credit scoring models.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 10, 2005
Proposal publication date: October 29, 2004
For further information, please call: (512) 463-6327
♦ ♦ ♦
DIVISION 8. FILINGS MADE EASY--CREDIT
SCORING MODELS FILING REQUIREMENTS
FOR PERSONAL INSURANCE
28 TAC §§5.9350 - 5.9352
The new sections are adopted under Insurance Code Articles
5.06, 5.13, 5.13-2, 5.13-2C, 5.35, 5.41-3, 5.55, 5.57, 5.145,
ADOPTED RULES February 4, 2005 30 TexReg 559
21.49-2U, 21.50 and §36.001 and §38.002. SB 14, as enacted
by the 78th Legislature, Regular Session 2003, amended
various provisions of Chapter 5 of the Insurance Code, added
Chapter 21.49-2U relating to the use of credit scoring, and
added §38.002 relating to underwriting guidelines for personal
automobile and residential property insurance. Article 5.13(e)
provides that the regulatory power conferred in this article is
vested in the commissioner. Article 5.13-2 gives the com-
missioner authority to regulate policy forms, endorsements,
and rates for the writing of insurance subject to this article.
Article 5.13-2, §5(a) and (a-1) provide that insurers shall file
with the commissioner all rates, applicable rating manuals,
supplementary rating information, and additional information as
required by the commissioner for risks written in this state and
that the commissioner by rule shall determine the information
required to be provided in the filing. Article 5.13-2, §13(f)
provides that county mutual insurance companies that have
a group market share of less than 3.5 percent and that issue
personal auto policies only at nonstandard rates are subject
to rate filing requirements as determined by the commissioner
by rule. Article 5.13-2C provides that a residential property
insurer that meets certain criteria related to writing more than
fifty percent of its policies in underserved areas and servicing
low value homes are exempt from the rate filing and approval
requirements of Articles 5.142 and 5.13-2. Article 5.41-3, which
concerns the writing of commercial group property insurance,
provides the requirements for forming a group or association
that would be eligible to be written on a commercial group
property policy, the form filing and rate filing requirements
for such group policies, and that an insurer shall file related
information that clearly identifies the group of businesses or
the association to be insured. Article 5.55 provides rate stan-
dards and rate filing requirements for workers’ compensation
insurance. Article 5.57 requires the commissioner to prescribe
a uniform policy form for workers’ compensation insurance,
and provides that an insurance company may not use a form
other than one prescribed unless the form is an endorsement
appropriate to the company’s plan of operation and submitted
to and approved by the department. Article 5.145, §2 provides
that notwithstanding any other provision of the Insurance Code
and except as provided in this section, an insurer is governed
by the provisions of §8 of Article 5.13-2 relating to policy forms
and endorsements for personal automobile and residential
property insurance, but that an insurer may continue to use
the policy forms and endorsements promulgated, approved,
or adopted under Articles 5.06 and 5.35 upon notification to
the commissioner in writing. Articles 5.06 and 5.35 set forth
filing and approval procedures for motor vehicle insurance and
residential property insurance previously not subject to Article
5.13-2. Article 5.145 provides that the commissioner may
adopt reasonable and necessary rules to implement this article
relating to policy forms for personal and residential property
insurance. Article 21.49-2U, relating to the use of credit scoring,
provides that the commissioner may adopt rules as necessary
to implement this article. Article 21.50 provides the form and
rate regulation provisions for mortgage guaranty insurance.
Section 38.002 provides that each insurer, as defined, engaged
in the business of personal automobile or residential property
insurance in this state shall file with the department a copy of the
insurer’s underwriting guidelines. Section 36.001 provides that
the Commissioner of Insurance may adopt any rules necessary
and appropriate to implement the powers and duties of the
Texas Department of Insurance under the Insurance Code and
other laws of this state.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 10, 2005
Proposal publication date: October 29, 2004
For further information, please call: (512) 463-6327
♦ ♦ ♦
DIVISION 9. FILINGS MADE EASY--
REDUCED FILING REQUIREMENTS FOR
CERTAIN INSURERS
28 TAC §§5.9355 - 5.9357
The new sections are adopted under Insurance Code Articles
5.06, 5.13, 5.13-2, 5.13-2C, 5.35, 5.41-3, 5.55, 5.57, 5.145,
21.49-2U, 21.50 and §36.001 and §38.002. SB 14, as enacted
by the 78th Legislature, Regular Session 2003, amended
various provisions of Chapter 5 of the Insurance Code, added
Chapter 21.49-2U relating to the use of credit scoring, and
added §38.002 relating to underwriting guidelines for personal
automobile and residential property insurance. Article 5.13(e)
provides that the regulatory power conferred in this article is
vested in the commissioner. Article 5.13-2 gives the com-
missioner authority to regulate policy forms, endorsements,
and rates for the writing of insurance subject to this article.
Article 5.13-2, §5(a) and (a-1) provide that insurers shall file
with the commissioner all rates, applicable rating manuals,
supplementary rating information, and additional information as
required by the commissioner for risks written in this state and
that the commissioner by rule shall determine the information
required to be provided in the filing. Article 5.13-2, §13(f)
provides that county mutual insurance companies that have
a group market share of less than 3.5 percent and that issue
personal auto policies only at nonstandard rates are subject
to rate filing requirements as determined by the commissioner
by rule. Article 5.13-2C provides that a residential property
insurer that meets certain criteria related to writing more than
fifty percent of its policies in underserved areas and servicing
low value homes are exempt from the rate filing and approval
requirements of Articles 5.142 and 5.13-2. Article 5.41-3, which
concerns the writing of commercial group property insurance,
provides the requirements for forming a group or association
that would be eligible to be written on a commercial group
property policy, the form filing and rate filing requirements
for such group policies, and that an insurer shall file related
information that clearly identifies the group of businesses or
the association to be insured. Article 5.55 provides rate stan-
dards and rate filing requirements for workers’ compensation
insurance. Article 5.57 requires the commissioner to prescribe
a uniform policy form for workers’ compensation insurance,
and provides that an insurance company may not use a form
other than one prescribed unless the form is an endorsement
appropriate to the company’s plan of operation and submitted
to and approved by the department. Article 5.145, §2 provides
30 TexReg 560 February 4, 2005 Texas Register
that notwithstanding any other provision of the Insurance Code
and except as provided in this section, an insurer is governed
by the provisions of §8 of Article 5.13-2 relating to policy forms
and endorsements for personal automobile and residential
property insurance, but that an insurer may continue to use
the policy forms and endorsements promulgated, approved,
or adopted under Articles 5.06 and 5.35 upon notification to
the commissioner in writing. Articles 5.06 and 5.35 set forth
filing and approval procedures for motor vehicle insurance and
residential property insurance previously not subject to Article
5.13-2. Article 5.145 provides that the commissioner may
adopt reasonable and necessary rules to implement this article
relating to policy forms for personal and residential property
insurance. Article 21.49-2U, relating to the use of credit scoring,
provides that the commissioner may adopt rules as necessary
to implement this article. Article 21.50 provides the form and
rate regulation provisions for mortgage guaranty insurance.
Section 38.002 provides that each insurer, as defined, engaged
in the business of personal automobile or residential property
insurance in this state shall file with the department a copy of the
insurer’s underwriting guidelines. Section 36.001 provides that
the Commissioner of Insurance may adopt any rules necessary
and appropriate to implement the powers and duties of the
Texas Department of Insurance under the Insurance Code and
other laws of this state.
§5.9357. Filing Requirements.
(a) Non-standard personal automobile insurance. Insurers re-
quired to file under the provisions of Insurance Code Article 5.13-2
may make rate filings for personal automobile according to the re-
quirements described in this subsection if they issue policies only at
non-standard rates as defined under Article 5.13-2, §13 and if the in-
surer and the insurer’s affiliated companies or group have a market
share of less than 3.5 percent.
(1) Insurers who qualify to file under this subsection shall
file in accordance with Division 6 of this subchapter (relating to Fil-
ings Made Easy--Rate and Rate Manual Filing Requirements) with the
following exceptions:
(A) Insurers must include a Certification of Article
5.13-2, §13 Exemption Compliance (EC-2) with each filing, or in
lieu of submitting the EC-2, an insurer may submit a certification of
compliance which certifies that the insurer writes only at non-standard
rates and the market share of the insurer and the insurer’s affiliated
companies or group have a market share of less than 3.5 percent.
(B) In lieu of the supporting information required
in §5.9332(e) of this subchapter (relating to Filing Requirements),
insurers may substitute rate change information as described in
§5.9332(e)(5) of this subchapter.
(2) The Certification of Article 5.13-2, §13 Exemption
Compliance (EC-2) form is provided by the department for use by in-
surers seeking an exemption from rate fling and approval requirements
pursuant to Article 5.13-2, §13. This form may be obtained from the
Texas Department of Insurance website http://www.tdi.state.tx.us or
by requesting such form from the Property and Casualty Actuarial Di-
vision, Mail Code 105-5F, P.O. Box 149104, Austin, TX 78714-9104.
(b) Underserved residential property. In accordance with Ar-
ticle 5.13-2C, §3(b) insurers otherwise exempt from the rate filing re-
quirements of Insurance Code Article 5.13-2, shall make rate filings in
accordance with this subsection. Insurers who qualify to file under this
subsection shall file as required in §5.9332(a) - (b) of this subchapter
(relating to Filings Made Easy--Rate and Rate Manual Filing Require-
ments) and must:
(1) include a Certification of Article 5.13-2C Exemption
Compliance (EC-1) as specified in §5.3702 of this chapter (relating to
Designation of Underserved Areas for Residential Property Insurance
for Purposes of the Texas Insurance Code Article 5.13-2C).
(2) submit rate change information when applicable as de-
scribed in §5.9332(e)(5) of this subchapter.
(c) Additional provisions. The following provisions apply to
any rate or rate manual filing made pursuant to subsection (a) or (b) of
this section:
(1) The reduced filing requirements provided under this
division do not affect the requirements to file supporting data under
§5.9941 and §5.9960 of this chapter (relating to Differences in Rates
Charged Due Solely to Difference in Credit Scores and Exception to
Territory Rating Requirements under Insurance Code Article 5.171).
Insurers making a rate or rate manual filing under this division may
include supporting data required under §5.9941 and §5.9960 of this
title with the filing made under this division.
(2) Any filings that do not fully comply with all of the filing
requirements described in this division may be considered incomplete
and may be returned to the filer for completion with a notice stating that
the filing is not complete and shall identify the additional information
that is required for completion of the filing.
(3) The department may request additional information re-
lated to a rate filing, including actuarial or other reasonable support of
rates, as deemed necessary by the department or commissioner. The
insurer shall respond by the date specified in the request.
(4) Filings under this division may be combined with fil-
ings made in accordance with Division 5 of this subchapter (relating
to Filings Made Easy--Requirements for Property and Casualty Policy
Form, Endorsement, and Manual Rule Filings). These combined fil-
ings may utilize a single transmittal form. Filings under this division
may not be combined with filings made in accordance with Division
7 or 8 of this subchapter (relating to Filings Made Easy--Underwriting
Guideline Filing Requirements for Personal Automobile and Residen-
tial Property Insurance and Filings Made Easy--Credit Scoring Models
Filing Requirements for Personal Insurance) due to distinct and sepa-
rate statutes governing underwriting guidelines and credit scoring mod-
els.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 10, 2005
Proposal publication date: October 29, 2004
For further information, please call: (512) 463-6327
♦ ♦ ♦
CHAPTER 19. AGENTS’ LICENSING
The Commissioner of Insurance adopts the repeal of Subchap-
ter C, §§19.201 - 19.204, 19.211, and 19.212, concerning written
examination for applicants for license to write insurance upon any
one life in excess of $10,000 under the Insurance Code Article
ADOPTED RULES February 4, 2005 30 TexReg 561
21.07, §4A; Subchapter D, §§19.301 - 19.304 and 19.311, con-
cerning written examination for applicants for accident and health
insurance agents license under Article 21.07-1, §16; Subchap-
ter E, §19.401, concerning licensing of nonresident agents under
Article 21.07; and Subchapter F, §19.501, concerning licensing
of local recording agents and solicitors under Article 21.14, §5a.
The repeal of these sections is adopted without changes to the
proposal published in the December 3, 2004, issue of the Texas
Register (29 TexReg 11255).
Repeal of these sections is necessary because of various leg-
islative changes that occurred as a result of Senate Bill 414,
§§8.01 and 3.01 enacted by Acts, 2001, 77th Legislature, which
make the sections no longer applicable to insurance agents.
The purpose of this repeal is to delete sections that are no longer
necessary.
No comments were received on the proposal.
SUBCHAPTER C. WRITTEN EXAMINATION
FOR APPLICANTS FOR LICENSE TO WRITE
INSURANCE UPON ANY ONE LIFE IN EXCESS
OF $10,000 UNDER THE INSURANCE CODE,
ARTICLE 21.07, §4A
28 TAC §§19.201 - 19.204, 19.211, 19.212
The repeals are adopted pursuant to the Insurance Code Arti-
cle 21.01 and §36.001. Article 21.01, §4 provides that the com-
missioner may adopt rules as necessary to implement this sub-
chapter and to meet the minimum requirements of federal law
and regulations. Section 36.001 provides that the Commissioner
may adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of this state.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 7, 2005
Proposal publication date: December 3, 2004
For further information, please call: (512) 463-6327
♦ ♦ ♦
SUBCHAPTER D. WRITTEN EXAMINATION
FOR APPLICANTS FOR ACCIDENT AND
HEALTH INSURANCE AGENTS LICENSE
UNDER THE INSURANCE CODE, ARTICLE
21.07-1, §16
28 TAC §§19.301 - 19.304, 19.311
The repeals are adopted pursuant to the Insurance Code Arti-
cle 21.01 and §36.001. Article 21.01, §4 provides that the com-
missioner may adopt rules as necessary to implement this sub-
chapter and to meet the minimum requirements of federal law
and regulations. Section 36.001 provides that the Commissioner
may adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of this state.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 7, 2005
Proposal publication date: December 3, 2004
For further information, please call: (512) 463-6327
♦ ♦ ♦
SUBCHAPTER E. LICENSING OF
NONRESIDENT AGENTS UNDER THE
INSURANCE CODE, ARTICLE 21.07
28 TAC §19.401
The repeal is adopted pursuant to the Insurance Code Article
21.01 and §36.001. Article 21.01, §4 provides that the com-
missioner may adopt rules as necessary to implement this sub-
chapter and to meet the minimum requirements of federal law
and regulations. Section 36.001 provides that the Commissioner
may adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of this state.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 7, 2005
Proposal publication date: December 3, 2004
For further information, please call: (512) 463-6327
♦ ♦ ♦
SUBCHAPTER F. LICENSING OF LOCAL
RECORDING AGENTS AND SOLICITORS
28 TAC §19.501
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The repeal is adopted pursuant to the Insurance Code Article
21.01 and §36.001. Article 21.01, §4 provides that the com-
missioner may adopt rules as necessary to implement this sub-
chapter and to meet the minimum requirements of federal law
and regulations. Section 36.001 provides that the Commissioner
may adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of this state.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 7, 2005
Proposal publication date: December 3, 2004
For further information, please call: (512) 463-6327
♦ ♦ ♦
SUBCHAPTER L. USE OF TESTING SERVICE
FOR ADMINISTRATION OF AGENT’S
QUALIFYING EXAMINATIONS UNDER THE
INSURANCE CODE, ARTICLE 21.01-1
28 TAC §§19.1101 - 19.1110
The Commissioner of Insurance adopts the repeal of Subchap-
ter L, §§19.1101 - 19.1110, concerning the use and selection
of testing service vendors for licensing examinations. The re-
peal is adopted without changes to the proposal as published in
the November 5, 2004, issue of the Texas Register (29 TexReg
10214).
The repeal of these sections is necessary to allow the depart-
ment to adopt new rules that address the licensing examination
testing services vendor selection procedure. The new rules cre-
ate a selection process that will allow for preparation of a bid
document that is more responsive to current license applicant
needs, evolving industry practices, and changing technology.
The purpose of this repeal is to allow the department to adopt
new rules that create a selection process that will allow for
preparation of a bid document that is more responsive to
current license applicant needs, evolving industry practices, and
changing technology. Simultaneous to this adopted repeal, the
adopted new Subchapter L, §§19.1101 - 19.1104, is published
elsewhere in this issue of the Texas Register.
No comments were received on the proposal.
The repeal of Subchapter L, §§19.1101 - 19.1110, is adopted
pursuant to Insurance Code Article 21.01-1 and §36.001. Arti-
cle 21.01-1, §1(a) authorizes the commissioner to contract with
a licensing examinations testing vendor for testing services and
adopt such rules and standards as may be deemed appropri-
ate by the commissioner to implement that authority. Insurance
Code §36.001 provides that the Commissioner of Insurance may
adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of this state.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 7, 2005
Proposal publication date: November 5, 2004
For further information, please call: (512) 463-6327
♦ ♦ ♦
SUBCHAPTER L. SELECTION OF A TESTING
SERVICES VENDOR FOR ADMINISTRATION
OF LICENSING EXAMINATIONS
28 TAC §§19.1101 - 19.1104
The Commissioner of Insurance adopts new Subchapter L,
§§19.1101 - 19.1104, concerning the selection of a testing
services vendor for the administration of licensing examinations.
The sections are adopted without changes to the proposed
text as published in the November 5, 2004, issue of the Texas
Register (29 TexReg 10215).
The new subchapter sets forth an appropriate examination test-
ing vendor selection process implementing the authority granted
in Article 21.01-1, §1(a). The new vendor selection process com-
plies with state procurement laws and regulations and estab-
lishes that the department shall determine the bid document re-
quirements, including contract specifications and evaluation cri-
teria at the time the bid document is prepared. The process con-
tained in these sections allows the department to develop bid re-
quirements and evaluation criteria at the time of preparation of
the bid document, rather than being bound to requirements and
standards developed years in advance. In addition to complying
with state procurement laws and regulations, the new selection
process will thus allow for preparation of a bid document that is
more responsive to current license applicant needs, evolving in-
dustry practices, and changing technology.
Article 21.01-1, §1(a) requires a Government Code, Chap-
ter 2001 hearing prior to the adoption of rules establishing
appropriate standards to implement the authority granted in
Article 21.01-1, §1(a). The hearing on this proposal was
held on November 30, 2004. In addition to this requirement,
the adoption provides that the department shall continue to
select the successful vendor at a public hearing called for that
purpose. Accordingly, the department will continue to prepare a
public bid document stating its requirements for an examination
testing services vendor, invite vendor bids on that document,
evaluate the vendor bids in accordance with the terms of the
bid document, and then select the successful vendor at a public
hearing.
The adoption of the repeal of §§19.1101 - 19.1110 is published
elsewhere in this issue of the Texas Register.
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Adopted §19.1101 sets forth the vendor selection process and
provides that the department will act in compliance with state
procurement statutes, the Insurance Code and the requirements
specified in the bid document; that any vendor desiring to be
considered must submit a qualifying proposal in response to the
bid document; and that the department shall review each pro-
posal to determine its compliance with the bid document’s re-
quirements. Adopted §19.1102 directs the department, or its
evaluation committee, to evaluate the merits of the qualifying pro-
posals. Adopted §19.1103 states that following the evaluation of
vendor bids, the commissioner shall conduct a public hearing
and select the successful vendor. Following the hearing the de-
partment may negotiate and execute a final written contract with
the successful vendor as authorized in Article 21.01-1, §1(a).
Adopted §19.1104 clarifies that objections to bid process or ven-
dor selection under this subchapter must comply with the de-
partment’s vendor procurement protest procedures at §§1.1101
- 1.1107 (Procedures for Vendor Protests of Procurements).
§19.1102: A commenter suggested modifying this section by
adding language to require that all examination vendor bids be
predicated on the examination vendor providing convincing data
to the department that it had the ability to develop examination
questions that did not have the effect of unlawfully discriminating
against individuals, or class of individuals, taking the examina-
tion on the basis of race, color, national origin, or sex; and further
that the examination vendor be required to survey, on a voluntary
basis, persons taking the examination and to report the survey
results annually to the department, both under fixed criteria.
Response: The department appreciates the commenter’s con-
cern and agrees that it is extremely important that licensing ex-
aminations, or any process regulated by the department, not
have the effect of unlawfully discriminating against any individ-
ual or class of individuals. Accordingly, the department already
has procedures to develop examinations that are nondiscrimina-
tory. This includes reviewing each examination, at least annu-
ally, with the examination vendor, using methods of psychome-
tric review to reasonably determine the validity of each exami-
nation. In addition to this annual review cycle, the department
may also require the examination vendor to conduct additional
specific analyses to investigate potential problems. The depart-
ment also notes that a purpose of this rule is to create a contract-
ing process that is more responsive to current license applicant
needs, evolving industry practices, and changing technology and
not bound to fixed rule requirements. The department has not
made changes to the rule based on this comment.
For with changes: Primerica Life Insurance Company.
Against: None.
These sections are adopted under Insurance Code Article
21.01-1 and §36.001. Article 21.01-1, §1(a) authorizes the
commissioner to contract with a licensing examinations testing
vendor for testing services and adopt such rules and stan-
dards as may be deemed appropriate by the commissioner
to implement that authority. Section 36.001 provides that the
Commissioner of Insurance may adopt any rules necessary and
appropriate to implement the powers and duties of the Texas
Department of Insurance under the Insurance Code and other
laws of this state.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 7, 2005
Proposal publication date: November 5, 2004
For further information, please call: (512) 463-6327
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 10. TEXAS WATER
DEVELOPMENT BOARD
CHAPTER 365. INVESTMENT RULES
The Texas Water Development Board (the board) adopts amend-
ments to 31 TAC §§365.2, 365.8, 365.13, 365.18 and repeal of
Subchapter C, §365.21 and new §365.21 under Subchapter B,
concerning Investment Rules without changes to the proposed
text as published in the December 3, 2004, issue of the Texas
Register (29 TexReg 11306) and will not be republished.
The amendments to these sections are adopted to clarify board
investment procedures and conform board rules with the Public
Funds Investment Act, Government Code, Chapter 2256.
The board renames the Subchapter B heading from "Selection of
Authorized Dealers" to "Investment Procedures," deletes the title
of "Subchapter C," and moves new §365.21 under the renamed
Subchapter B. These amendments more accurately group re-
lated provisions of the rules under one title and under a common,
applicable, heading.
The amendment to §365.2(7) is adopted concerning the defini-
tion of the term "Internal Auditor." The board adopts to change
the definition from the "Director of Internal Audit" to "internal au-
dit staff." This will allow another member of the internal audit staff
to conduct reviews of the investment functions as set forth in var-
ious sections of the rules and reflects the addition of staff to the
internal audit area.
The amendment to §365.8 is adopted to require the internal au-
dit staff to report to the Audit Committee rather than the Finance
Committee when presenting results of the biennial review of in-
vestment controls conducted pursuant to §365.18 of the rules.
This reflects the board’s previous designation of duties of the
Audit and Finance Committees.
The board amends §363.13(b)(3) to reduce the stated final matu-
rity date of collateralized mortgage obligations in which the board
may invest to not more than seven years. This change will har-
monize currently inconsistent references to the maximum maturi-
ties in which the board may invest. While §363.13(b)(3) currently
prohibits investments with final maturities of greater than ten
years (consistent with Government Code §2256.009), §363.17
provides the board’s actual policy of allowing investments of re-
serve funds of up to seven years only, with the consent of the
board. The change will make clear that the maximum invest-
ment is seven years.
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The board amends §365.18, Internal Control, to clarify that the
internal auditor’s biennial review of the board’s investment poli-
cies and investment functions is more accurately a review of the
"agency’s management controls on investments and adherence
to the agency’s established investment policies," as required by
Public Funds Investment Act (Government Code §2256.005).
This section is also adopted to reflect the mandatory require-
ment in the Public Funds Investment Act (Government Code
§2256.005) to send the results of the auditor’s biennial review
to the state auditor.
The board adopts the repeal of Subchapter C, §365.21 and
adopts a new §365.21 under Subchapter B incorporating exist-
ing language of Subchapter C, §365.21. A new sentence will be
added to new §365.21, that reads: "The quarterly reports shall
be formally reviewed at least annually by the internal auditor
and the result of the review shall be reported to the board." This
annual review is required by the Public Funds Investment Act
(Government Code §2256.023) and the new §365.21 reflects
this requirement.
There were no comments received on the proposed amend-
ments, repeal and new section.
SUBCHAPTER A. GENERAL PROVISIONS
31 TAC §365.2, §365.8
The amendments are adopted under the authority of the Texas
Water Code §6.101, which provide the Texas Water Develop-
ment Board with the authority to adopt rules necessary to carry
out the powers and duties in the Texas Water Code and other
laws of the State, and the Texas Government Code, Chapter
2256, which requires each State agency to adopt rules regard-
ing the investment of its funds.
There are no statutory provisions affected by the adopted
amendments.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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31 TAC §§365.13, 365.18, 365.21
The amendments and new section are adopted under the au-
thority of the Texas Water Code §6.101, which provide the Texas
Water Development Board with the authority to adopt rules nec-
essary to carry out the powers and duties in the Texas Water
Code and other laws of the State, and the Texas Government
Code, Chapter 2256, which requires each State agency to adopt
rules regarding the investment of its funds.
There are no statutory provisions affected by the adopted
amendments and new section.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Water Development Board
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Proposal publication date: December 3, 2004





The repeal is adopted under the authority of the Texas Water
Code §6.101, which provide the Texas Water Development
Board with the authority to adopt rules necessary to carry out
the powers and duties in the Texas Water Code and other laws
of the State, and the Texas Government Code, Chapter 2256,
which requires each State agency to adopt rules regarding the
investment of its funds.
There are no statutory provisions affected by the adopted repeal.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Water Development Board
Effective date: February 8, 2005
Proposal publication date: December 3, 2004
For further information, please call: (512) 475-2052
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
PART 3. TEACHER RETIREMENT
SYSTEM OF TEXAS
CHAPTER 41. HEALTH CARE AND
INSURANCE PROGRAMS
SUBCHAPTER E. ACTIVE EMPLOYEES
HEALTH REIMBURSEMENT ARRANGE-
MENTS
34 TAC §§41.101 - 41.104
ADOPTED RULES February 4, 2005 30 TexReg 565
The Teacher Retirement System of Texas (TRS) adopts the re-
peal of Subchapter E, Chapter 41, §§41.101 - 41.104 without
changes to the proposed repeal published in the November 12,
2004, issue of the Texas Register (29 TexReg 10464). These
sections relate to Active Employees Health Reimbursement Ar-
rangements. The sections are being repealed because they are
no longer needed as a result of the discontinuation of TRS’s
health reimbursement arrangement (TRS-HRAccount) program.
No comments were received regarding the repeal.
The repeal of these sections is adopted under Government
Code, Chapter 825, §825.102, which authorizes the Board of
Trustees of the Teacher Retirement System to adopt rules for,
among other things, the transaction of business of the board.
The repeal is also adopted under article 3.50-8, section 4,
Insurance Code, which authorizes TRS, as trustee, to adopt
rules to implement the article.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Teacher Retirement System of Texas
Effective date: February 10, 2005
Proposal publication date: November 12, 2004
For further information, please call: (512) 542-6418
♦ ♦ ♦
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Proposed Rule Review
Texas Water Development Board
Title 31, Part 10
The Texas Water Development Board (the board) files this notice of
intent to review 31 TAC, Part 10, Chapter 380, Alternative Dispute
Resolution, in accordance with the Government Code, §2001.039. The
board finds that the reason for adopting the chapter continues to exist.
As required by §2001.039 of the Texas Government Code, the board
will accept comments and make a final assessment regarding whether
the reason for adopting each of the rules in Chapter 380 continues to
exist. The comment period will last 30 days beginning with the publi-
cation of this notice of intention to review.
Comments or questions regarding this rule review may be submitted
to Ron Pigott, Attorney, Texas Water Development Board, P.O.
Box 13231, Austin, Texas 78711-3231, by e-mail to Ron.Pig-




Texas Water Development Board
Filed: January 19, 2005
♦ ♦ ♦
Adopted Rule Reviews
Commission on State Emergency Communications
Title 1, Part 12
The Commission on State Emergency Communications (CSEC) adopts
Texas Administrative Code, Title 1, Part 12, Chapter 255 concerning
Finance. This review is conducted in accordance with Government
Code, §2001.039.
The proposed review was published in the March 5, 2004, issue of the
Texas Register (29 TexReg 2387).
No comments were received regarding adoption of the review.
This concludes the review of Chapter 255.
§255.1. Statewide 9-1-1 Equalization Surcharge.
§255.2. Definition of Intrastate Long-Distance Service.
§255.4. Definition of a Local Exchange Access Line or an Equivalent
Local Exchange Access Line.
§255.5. Optional Use of an Uncollectible Factor.
§255.7. 9-1-1 Service Fee and Surcharge Billing and Remittance Au-
thorization.




Commission on State Emergency Communications
Filed: January 26, 2005
♦ ♦ ♦
Texas Workers’ Compensation Commission
Title 28, Part 2
In accordance with the General Appropriation Act, Article IX, §167,
75th Legislature, the General Appropriations Act, §9-10, 76th Legis-
lature, and Texas Government Code §2001.039 as added by SB-178,
76th Legislature, and pursuant to the notice of intention to review pub-
lished in the December 3, 2004, issue of the Texas Register (29 TexReg
11393), the Texas Workers’ Compensation Commission (the commis-
sion) has assessed whether the reason for adopting or readopting these
rules continues to exist. No comments were received regarding the re-
view of these rules.
As a result of the review, the Commission has determined that the rea-
son for adoption of these rules continues to exist. Therefore, the Com-
mission readopts Chapter 180. If the Commission determines that the
rules should be revised or repealed, the repeal or revisions of the rules
will be accomplished in accordance with the Administrative Procedure
Act.




§180.5. Access to Workers’ Compensation Related Records.
§180.6. Evidence of Patterns of Practice.
§180.7. Date Violation Deemed to Have Occurred; Establishing Will-
ful Violations.
§180.8. Notices of Violation, Warning Letters, and Notices of Intent.
§180.10. Duration and Extent of Noncompliance.
§180.11. Compliance Categories.
§180.12. Compliance Standards and Compliance Rates.
RULE REVIEW February 4, 2005 30 TexReg 567
§180.13. Warning Letter Criteria; Relevant Time Period.





§180.20. Commission Approved Doctor List.
§180.21. Commission Designated Doctor List.
§180.22. Health Care Provider Roles and Responsibilities.
§180.23. Commission Required Training for Doctors/Certification
Levels.
§180.24. Financial Disclosure.
§180.25. Improper Inducements, Influence and Threats.





Texas Workers’ Compensation Commission
Filed: January 24, 2005
♦ ♦ ♦
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Department of Aging and Disability Services
Open Solicitation #2 for Burleson County
Pursuant to Title 2, Chapters 22 and 32, of the Human Resources Code
and 40 Texas Administrative Code (TAC) §19.2324(c), secondary
selection process, the Department of Aging and Disability Services
(DADS) is announcing an open solicitation period of 30 days, effective
the date of this public notice, for Burleson County, County #026.
Medicaid nursing facility occupancy rates in Burleson County
exceeded the 90% occupancy threshold for six consecutive months
during the period of May 2004 through October 2004. The county
occupancy rates for each month of that period were: 98.9%, 99.0%,
94.6%, 99.0%, 100.0%, 98.7%. In accordance with the requirements
contained in 40 TAC §19.2324(c), DADS will allocate up to 90
Medicaid beds to an eligible applicant that desires to construct a new
nursing facility or to construct an addition to an existing nursing
facility. Applicants for additional Medicaid beds must demonstrate a
history of quality care as specified in 40 TAC §19.2322(e). Applicants
must submit a written reply as described in 40 TAC §19.2324(c)(4)
to Joe D. Armstrong, Department of Aging and Disability Services,
Licensing and Credentialing Section, Regulatory Services, Mail Code
E-342, P.O. Box 149030, Austin, Texas 78714-9030. The written
reply must be received by DADS before the close of business March
7, 2005, the published ending date of the open solicitation period.
If one or more applicants are eligible for additional Medicaid beds,
DADS will allocate Medicaid beds in accordance with 40 TAC
§19.2324(c)(5). If no application for the secondary selection process
is received or if no applicant meets the requirements in §19.2324(c),




Department of Aging and Disability Services
Filed: January 25, 2005
♦ ♦ ♦
Open Solicitation #2 for Terry County
Pursuant to Title 2, Chapters 22 and 32, of the Human Resources Code
and 40 Texas Administrative Code (TAC) §19.2324(c), secondary
selection process, the Department of Aging and Disability Services
(DADS) is announcing an open solicitation period of 30 days, effective
the date of this public notice, for Terry County, County #223. Med-
icaid nursing facility occupancy rates in Terry County exceeded the
90% occupancy threshold for six consecutive months during the period
of May 2004 through October 2004. The county occupancy rates
for each month of that period were: 93.4%, 92.1%, 91.9%, 90.7%,
92.5%, 91.2%. In accordance with the requirements contained in
40 TAC §19.2324(c), DADS will allocate up to 90 Medicaid beds to
an eligible applicant that desires to construct a new nursing facility
or to construct an addition to an existing nursing facility. Applicants
for additional Medicaid beds must demonstrate a history of quality
care as specified in 40 TAC §19.2322(e). Applicants must submit
a written reply as described in 40 TAC §19.2324(c)(4) to Joe D.
Armstrong, Department of Aging and Disability Services, Licensing
and Credentialing Section, Regulatory Services, Mail Code E-342,
P.O. Box 149030, Austin, Texas 78714-9030. The written reply must
be received by DADS before the close of business March 7, 2005,
the published ending date of the open solicitation period. If one or
more applicants are eligible for additional Medicaid beds, DADS will
allocate Medicaid beds in accordance with 40 TAC §19.2324(c)(5).
If no application for the secondary selection process is received or





Departement of Aging and Disability Services
Filed: January 25, 2005
♦ ♦ ♦
Public Notice Announcing Pre-application Orientation (PAO)
for Enrollment of Medicaid Waiver Program Providers
The Department of Aging and Disability Services (DADS) will hold a
Pre-Application Orientation (PAO) for persons seeking to participate
as a program provider in the Home and Community-Based Services
(HCS) Program.
The PAO will be held at 8:30 a.m., Monday, May 9, 2005, in Austin,
Texas at the J. J. Pickle Center. Persons wanting to attend the PAO must
request a registration form by mail or by fax. Mailed requests must
be addressed to Bill Fordyce, Enrollment/Sanctions Manager, Provider
Services Division, DADS, P.O. Box 149030 MC W-535, Austin, Texas
78714-9030. Faxed requests must be made to (512) 438-3555.
Upon an applicant’s written request, DADS will provide the appli-
cant with information regarding the provider application and enroll-
ment processes and a registration form for the PAO. To attend the PAO,
an applicant must submit a completed registration form to DADS in
a timely manner. DADS considers a completed registration form sub-
mitted in a timely manner only under the following conditions: (1) if
mailed via the US Postal Service, the completed registration form bears
a postmark date no later than April 11, 2005; (2) if sent via a common
or contract carrier, a receipt by the carrier shows that it was placed in
the hands of the carrier no later than April 11, 2005; or (3) if hand deliv-
ered, it is delivered directly to the Provider Services Division, DADS,
701 W. 51st Street, MC W-535, Austin, Texas, no later than April 11,
2005.
Persons requiring an interpreter for the deaf or hearing impaired or
other accommodation must contact Bill Fordyce at (512) 438-3544 or
the TTY phone number of Texas Relay at 1-800-735-2988 at least 72
hours before the PAO. Bill Fordyce may also be contacted for any other




Department of Aging and Disability Services
Filed: January 20, 2005
IN ADDITION February 4, 2005 30 TexReg 569
♦ ♦ ♦
Office of the Attorney General
Texas Clean Air Act and Texas Water Code Settlement Notice
Notice is hereby given by the State of Texas of the following proposed
resolution of an environmental enforcement lawsuit under the Texas
Clean Air Act and Texas Water Code. Before the State may settle a ju-
dicial enforcement action under the Water Code, the State shall permit
the public to comment in writing on the proposed judgment. The At-
torney General will consider any written comments and may withdraw
or withhold consent to the proposed agreed judgment if the comments
disclose facts or considerations that indicate that the consent is inap-
propriate, improper, inadequate, or inconsistent with the requirements
of the Code.
Case Title and Court: Harris County, Texas and the State of Texas, by
and through the Texas Commission on Environmental Quality v. Equis-
tar Chemicals, LP, Cause No. 2004-68487; in the 61st Judicial District
Court, Harris County, Texas.
Nature of Defendant’s Operations: Defendant is in the chemical man-
ufacturing business. Defendant reported the release of ethylene oxide
from its unit of which amount exceeded the permitted level allowed.
This release violated the Texas Clean Air Act, as well as the Air Qual-
ity Permit.
Proposed Agreed Judgment: Defendant agrees to the State and Harris
County $15,750.00 in civil penalties and $1,600.00 in attorney’s fees
of which both amounts will be split equally between Harris County and
State of Texas, plus all court costs.
For a complete description of the proposed settlement, the complete
proposed Agreed Final Judgment and Permanent Injunction should be
reviewed. Requests for copies of the judgment, and written comments
on the proposed settlement, should be directed to Lisa Sanders Richard-
son, Assistant Attorney General, Office of the Texas Attorney General,
P. O. Box 12548, Austin, Texas 78711-2548, (512) 463-2012, facsimile
(512) 320-0911. Written comments must be received within 30 days
of publication of this notice to be considered.
For information regarding this publication you may contact A.G.




Office of the Attorney General
Filed: January 26, 2005
♦ ♦ ♦
Texas Building and Procurement Commission
Request for Proposal
RFP Number: #303-5-10652
Opening Date/Time: February 24, 2005 at 3:00 PM
Description: Lease requirement for approximately 7,147 sq. ft. of
Laboratory Space in Garland, Dallas County, Texas
Agency: Department of Public Safety (DPS)
Purchaser/Contact: Kenneth Ming (512) 463-2743 or through the Elec-





Texas Building and Procurement Commission
Filed: January 26, 2005
♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. Requests for federal
consistency review were deemed administratively complete for the fol-
lowing project(s) during the period of January 13, 2005, through Jan-
uary 20, 2005. As required by federal law, the public is given an op-
portunity to comment on the consistency of proposed activities in the
coastal zone undertaken or authorized by federal agencies. Pursuant to
31 TAC §§506.25, 506.32, and 506.41, the public comment period for
these activities extends 30 days from the date published on the Coastal
Coordination Council web site. The notice was published on the web
site on January 26, 2005. The public comment period for these projects
will close at 5:00 p.m. on February 25, 2005.
FEDERAL AGENCY ACTIONS:
Applicant: Vista del Sol LNG Terminal, LP; Location: The project
is located near Ingleside, San Patricio County, Texas. The project can
be located on the U.S.G.S. quadrangle map entitled: Gregory, Texas.
Approximate UTM Coordinates in NAD 27 (meters): Zone 14; East-
ing: 670932; Northing: 3085466. Project Description: Vista del Sol
proposes to construct and operate a new Liquid Natural Gas (LNG)
import, storage, and vaporization terminal on the northern shoreline of
Corpus Christi Bay. The LNG terminal would be located on a 310.8-
acre site on the La Quinta Channel, between the cities of Portland
and Ingleside in San Patricio and Nueces Counties, Texas. In addi-
tion, Vista del Sol proposes to construct and operate a new natural gas
pipeline extending from the LNG terminal to an interconnect site near
Sinton, Texas. This Project would allow LNG to be imported from ar-
eas with natural gas reserves throughout the world to the LNG terminal
on ocean-going LNG carrier ships. At the LNG terminal, LNG could be
unloaded, stored, and regasified for delivery via pipeline. The pipeline
would allow natural gas from the LNG terminal to be sent to markets
throughout Texas and the United States via interconnections with a
number of existing intrastate and interstate pipeline systems. The com-
bined port and pipeline project will impact approximately 24.59 acres
of jurisdictional wetlands and waters of the United States.
The following section describes the proposed LNG terminal, LNG
ships, and pipeline facilities in relation to the project plans: The LNG
terminal would include a ship berth and unloading facilities (marine
terminal), three LNG storage tanks, vapor handling equipment, five
LNG vaporizers and related regasification systems, and various
utilities and support facilities. The LNG terminal would be located
on the La Quinta Channel between the existing Sherwin Alumina
Company (Sherwin) plant on the north and west sides, and the Occi-
dental Chemical Corporation (OxyChem) and DuPont manufacturing
plants on the east site. The LNG terminal would include an unloading
slip approximately 1,250 feet wide by 1,550 feet long that would be
constructed by dredging the southern portion of the 310.8-acre site to
a depth of 42 feet below mean lower low water (MLLW). Construction
of the unloading slip off of the La Quinta Channel would provide
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protected berths for the offloading LNG vessels. In addition, a turning
basin would be dredged out of the La Quinta Channel at the entrance
of the slip to allow for ship maneuvering. The slip would consist
of two 1,289-foot-long berths designed for both port and starboard
mooring. The berths would include a single-level unloading platform
consisting of reinforced concreted deck and beams supported on piles.
The berths would be designed to support the LNG unloading arms
and vapor return arm, plus associated valves and piping, a gangway
tower, firewater monitors, anemometer, and firewater monitor pumps.
The berth includes three breasting dolphins that would accommodate
lateral loads from moored ships in the berths and protect the unloading
platform. Each breasting dolphin would be constructed of reinforced
concrete structures on piles and fitted with a remotely operated
quick-release triple mooring hook and an energy-absorbing fender.
Side slopes within each berth would be protected with rock riprap or
cabled concrete block mattresses. Six mooring dolphins, comprised
of reinforced concrete structures on piles, would be installed in each
berth. The breasting and mooring dolphins would be connected to
the unloading platform by steel truss walkways. The LNG would
be stored in three insulated, full-containment tanks, each sized to
store a working capacity of 155,000 m3 (975,000 barrels) of LNG
at a temperature of -256 degrees Fahrenheit and a normal operating
pressure of 1 to 3 pounds per square inch gauge (psig).
The following section describes the proposed excavation and dredging
at the terminal site and ship maneuvering area (turning basin) along the
La Quinta Channel: Construction of the slip would begin by excavating
the top 23 to 24 feet of overburden down to or near the water table. The
total quantity of dry materials that would be excavated from the slip is
estimated to be approximately 1.6 million cubic yards (mcy). A portion
of this material would be used for fill during construction at the site.
The majority of the excavated material would be stored at the north
end of the LNG terminal site where it would be made available to other
projects. Following excavation of the dry materials, dredging would
begin from the edge of the La Quinta Channel into the slip area and
then proceed inland. The total dredged volume at the marine terminal
would be approximately 5.8 mcy and would extend to a depth of 42 feet
below MLLW. Approximately 3.1 mcy would be dredged at the slip and
1.6 mcy would be dredged from the edge of the existing channel to the
slip (north side of turning basin). As currently proposed, about 1.1 mcy
would also be dredged from the south edge of the existing channel to
the dredge limits of the turning basin.
A majority of the sediments would be removed using a hydraulic dredge
(a cutterhead dredge) which would pump the water-sediment slurry
through a temporary pipeline to the Beneficial Use (BU) site. Dredging
activities would occur on a 24-hour basis, 7 days per week. The dredge
material pipeline would include segments that are floating, submerged,
and cut in, to eliminate potential navigational hazards to ships arriving
or departing the adjacent Sherwin facility. Vista del Sol would mark all
floating and submerged pipeline segments according to Coast Guard
regulations and a Notice of Mariners would be filed through the Coast
Guard. All floating equipment would be lighted and personnel would
be present 24 hours a day to ensure safety. Additional dredging of about
0.5 mcy would be performed at the intersection of the La Quinta Chan-
nel and the Corpus Christi Channel to a depth of 42 feet below MLLW.
This would provide additional space for the largest LNG ships to turn
and enter the La Quinta Channel. The dredge material from this site
would be placed in Dredge Material Placement Area (DMPA) 10.
The following section describes the proposed LNG pipeline, and its
associated aboveground facilities: A 25.3-mile-long, 36-inch-diameter
pipeline would be constructed from the LNG terminal to a point north
of Sinton, Texas. The pipeline would begin at the LNG storage and va-
porization facilities and immediately downstream of the metering sta-
tion in the LNG terminal. The pipeline route then extends generally
northwesterly to its terminus. Construction of the pipeline facilities
would disturb a total of about 423.7 acres of land, including the pipeline
construction rights-of-way, temporary extra workspace, a pipe storage
yard, aboveground facilities, and access roads. Of this total, approx-
imately 2.94 acres of jurisdictional wetlands will be impacted by the
pipeline construction. Following construction, a 50-foot-wide perma-
nent right-of-way would be retained for operation and maintenance of
the pipeline.
Vista del Sol would construct its pipeline across several wetland areas
and water bodies. In wetland areas, a temporary board road would be
installed to allow passage of equipment with minimal disturbance of the
surface and vegetation in wetlands. A vegetative buffer zone would be
left between the wetland and the upland construction areas except for
the pipe trench itself and erosion control measures (e.g., silt fences, in-
terceptor levees, and hay bale structures) would be installed and main-
tained to minimize sedimentation within the wetland. Trench plugs
would be installed where necessary to prevent the unintentional drain-
ing of water from the wetland. After construction, the right-of-way
would be restored and trees greater than 15 feet high would not be
allowed to grow within 15 feet of the pipeline. In order to maintain
a relatively narrow right-of-way in saturated wetlands, Vista del Sol
could employ a "push-pull" or "float" technique to avoid the need from
stringing the pipeline adjacent to the trench. Vista del Sol proposes
to install the pipeline across small perennial or intermittent water bod-
ies (primarily road or irrigation ditches) using opencut crossing meth-
ods. Intermittent streams that are dry at the time of crossing would be
crossed using conventional upland construction techniques described
above. Water bodies (including creeks and some ditches) might also
be crossed using the horizontal directional drill (HDD) or bore meth-
ods.
The following section describes the proposed mitigation for the pro-
posed LNG terminal, and pipeline facilities: Vista del Sol anticipates
that the dredged material would be used to help mitigate impacts on
seagrasses and wetlands that would be disturbed during construction
of the marine terminal. Vista del Sol has submitted a conceptual plan
that would involve creating a 414-acre BU site. Construction of the BU
site would begin by using the dredge materials to create a perimeter
berm around shallow water areas west of DMPA 13. After the dredge
materials are in place around the perimeter, the berm would be shaped
and the exterior face would be armored with riprap. Materials dredged
from the slip and the turning basin would then be transported to the
BU site and used to fill the area within the perimeter berm. The area
within the BU site would generally be brought from elevations that cur-
rently range in depth from about -4.0 to -11.5 feet MLLW to a depth
of about -1.2 feet MLLW. After all of the dredged materials have been
placed in the BU site, Vista del Sol would recontour the BU site (e.g.,
creating terraces and internal channels) and plant seagrasses and wet-
land vegetation. Breaks in the outer perimeter would be added to allow
water circulation within the BU site. Vista del Sol proposes to create
approximately a 413-acre BU site, which will include emergent marsh
and seagrass habitat within the BU site.
CCC Project No.: 05-0110-F1; Type of Application: U.S.A.C.E. per-
mit application #23611 is being evaluated under §10 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water
Act (33 U.S.C.A. §1344). Note: The consistency review for this project
may be conducted by the Texas Railroad Commission under §401 of
the Clean Water Act.
Applicant: Seahorse Development Company; Location: The project
is located along Drum Bay and the Gulf of Mexico, at 5220 Blue Wa-
ter Highway, in Surfside, Brazoria County, Texas. The project can
be located on the U.S.G.S. quadrangle map entitled: Christmas Point,
Texas. Approximate UTM Coordinates in NAD 27 (meters): Zone
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15; Easting: 289030; Northing: 3214452. Project Description: The
applicant proposes to permanently fill 0.68 acres (0.33 acres of tidal
fringe bayfront and 0.35 acres of Gulf palustrine wetlands) within a
108.1-acre project site. The applicant proposes to temporarily impact
0.06 acres of tidal fringe bayfront wetlands and 0.13 acres of Gulf
palustrine wetlands (totaling 0.19 acres) during construction. These
areas would be totally restored. Approximately 57 acres of tidal fringe
wetlands and 0.22 acres of palustrine wetlands will be avoided by the
project.
The applicant also proposes to construct a 40-foot long by 4-foot wide
crabbing pier with a 14-foot wide by 4-foot long T-head, a 100-foot
long by 4-foot wide fishing pier with a 44-foot wide by 4-foot long
Thead, walking trails, 6 dune walkovers, and a 28-foot 10-inch long
by 6-foot wide bird observation tower for a residential development.
Permanent impacts to tidal fringe wetlands will be offset by preserving
the 57 acres avoided by the project and placing them under a conser-
vation easement to be held by the Cradle of Texas Conservancy. The
permanent impacts to palustrine wetlands will be offset by preserving
1.99 acres (estimate of 50% Gulf wetlands and 50% buffer uplands)
that will also be placed under a conservation easement to be held by
the Cradle of Texas Conservancy.
CCC Project No.: 05-0113-F1; Type of Application: U.S.A.C.E. per-
mit application #21669(01) is being evaluated under §10 of the Rivers
and Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean
Water Act (33 U.S.C.A. §1344). Note: The consistency review for this
project may be conducted by the Texas Commission on Environmental
Quality under §401 of the Clean Water Act.
Applicant: Velasco Drainage District; Location: The project is lo-
cated in a re-routed portion of East Union Bayou, at the approach and
discharge channels to the existing East Levee Pump Station, approxi-
mately 1.7 miles southeast of the intersection of East Levee Road and
SH 332, in Brazoria County, Texas. Approximate UTM Coordinates
in NAD 27 (meters): Zone 15; Easting: 274926; Northing: 3205611.
Project Description: The applicant proposes an expansion to the East
Levee Pump Station to increase flood discharge capacity and reduce
potential flooding in the Clute-Lake Jackson drainage area. The exist-
ing pump station was constructed in 1982. The current project includes
the discharge of approximately 500 cubic yards of fill into 0.09 acre of
open water and the excavation 2,881 cubic yards of sand and clay from
0.40 acres of the approach and discharge channels to expand the exist-
ing pump station. Five additional pumps, each with an 8-foot-diameter
discharge pipe, and a concrete flow attenuation structure will be in-
stalled. Temporary cofferdams will also be placed within the approach
and discharge channels during construction. Initial construction would
consist of installing 2 of the 5 proposed pumps. The 3 remaining pumps
will be added, as needed, to accommodate increasing drainage needs.
The additional pumps and the 3 existing pumps will have a total dis-
charge rate of 2.05 million gpm, or approximately 260,000 gpm/pump.
CCC Project No.: 05-0114-F1; Type of Application: U.S.A.C.E. per-
mit application #12348(05) is being evaluated under §10 of the Rivers
and Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean
Water Act (33 U.S.C.A. §1344).
Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.
Further information on the applications listed above may be obtained
from Ms. Gwen Spriggs, Council Administrative Coordinator, Coastal
Coordination Council, P.O. Box 12873, Austin, Texas 78711-2873,
or gwen.spriggs@glo.state.tx.us. Comments should be sent to Ms.
Spriggs at the above address or by fax at (512) 475-0680.
TRD-200500338
Larry L. Laine
Chief Clerk, Deputy Land Commissioner, General Land Office
Coastal Coordination Council
Filed: January 25, 2005
♦ ♦ ♦
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program
The Coastal Coordination Council published Notice and Opportunity to
Comment on Requests for Consistency Agreement/Concurrence Under
the Texas Coastal Management Program in the January 28, 2005, issue
of the Texas Register (30 TexReg 419).
The Council is correcting the dates of publication on the Council’s web
site and the close of the comment period. The text as published on
January 28, 2005, read: "The notice was published on the web site
on January 12, 2005. The public comment period for these projects
will close at 5:00 p.m. on February 11, 2005." The text should read
as follows: "The notice was published on the web site on January 19,
2005. The public comment period for these projects will close at 5:00
p.m. on February 18, 2005."
Further information regarding the Coastal Management Program may
be obtained from Ms. Gwen Spriggs, Council Administrative Coordi-
nator, Coastal Coordination Council, P.O. Box 12873, Austin, Texas
78711-2873, or gwen.spriggs@glo.state.tx.us. Comments should be
sent to Ms. Spriggs at the above address or by fax at (512) 475-0680.
TRD-200500339
Larry L. Laine
Chief Clerk, Deputy Land Commissioner, General Land Office
Coastal Coordination Council
Filed: January 25, 2005
♦ ♦ ♦
Comptroller of Public Accounts
Notice of Contract Award
The Comptroller of Public Accounts (Comptroller), on behalf of the
Texas Prepaid Higher Education Tuition Board (Board), announces
the award of a contract under Request for Proposals (RFP #170b), for
Global Tactical Asset Allocation investment management services for
the Texas Guaranteed Tuition Plan, the state’s prepaid higher education
tuition program (Program).
The Comptroller announces that a contract is awarded to: UBS Global
Asset Management (Americas), Inc., located at UBS Tower, One North
Wacker Drive, Chicago, Illinois 60606. The term of the contract is on
or about January 5, 2005, through December 31, 2009. The Board shall
have the right, its sole discretion, to renew the Contract for up to two
(2) additional one (1) year periods, one year (1) at a time. The total
amount of the Contract is calculated as an annual fee based on the fair
market value of the assets managed.
The Request for Proposals was issued on Friday, October 22, 2004,
after 2:00 p.m. CZT. The notice of the Request for Proposals was pub-
lished on Friday, October 22, 2004, at 29 TexReg 9938. The Contract
activities commenced on or about January 5, 2005.
TRD-200500276
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Pamela Smith
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: January 20, 2005
♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003, 303.005, and 303.009, Tex. Fin. Code.
The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 01/31/05 - 02/06/05 is 18% for Consumer 1/Agricul-
tural/Commercial 2/credit thru $250,000.
The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 01/31/05 - 02/06/05 is 18% for Commercial over
$250,000.
The monthly ceiling as prescribed by Sec. 303.005 3 for the period
of 02/01/05 - 02/28/05 is 18% for Consumer/Agricultural/Commer-
cial/credit thru $250,000.
The monthly ceiling as prescribed by Sec. 303.005 for the period of
02/01/05 - 02/28/05 is 18% for Commercial over $250,000.
1Credit for personal, family or household use.
2Credit for business, commercial, investment or other similar purpose.




Office of Consumer Credit Commissioner
Filed: January 24, 2005
♦ ♦ ♦
Commission on State Emergency Communica-
tions
Wireless Emergency Service Fee Distribution Allocation
Worksheet
The Commission on State Emergency Communications voted at it’s
January 20, 2005 meeting to publish for comment the following recom-
mended percentages for wireless revenue distributions. These are the
same percentages that were published in the January 20, 2005 Com-
mission notebook.
If there are no substantive changes to the percentages, an agenda item
requesting their adoption will be posted for the next meeting of the
Commission, tentatively scheduled for February.
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Commission on State Emergency Communications
Filed: January 26, 2005
♦ ♦ ♦
Texas Commission on Environmental Quality
Invitation to Comment for the Draft January 2005 Update to
the Water Quality Management Plan
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) announces the availability of the draft January 2005 Update to the
Water Quality Management Plan for the State of Texas (draft WQMP
update).
The Water Quality Management Plan (WQMP) is developed and pro-
mulgated in accordance with the requirements of the Federal Clean
Water Act, §208. The draft WQMP update includes projected efflu-
ent limits of indicated domestic dischargers useful for water quality
management planning in future permit actions. Once the commission
certifies a WQMP update, the update is submitted to the United States
Environmental Protection Agency (EPA) for approval. For some Texas
pollutant discharge elimination system (TPDES) permits, the EPA’s ap-
proval of a corresponding WQMP update is a necessary precondition to
TPDES permit issuance by the commission. The draft WQMP update
may contain service area populations for listed wastewater treatment
facilities and designated management agency information.
A copy of the draft January 2005 WQMP update may be found on
the commission’s Web site located at http://www.tnrcc.state.tx.us/per-
mitting/waterperm/wqmp/index.html. A copy of the draft may also be
viewed at the TCEQ Library, Building A, 12100 Park 35 Circle, Austin,
Texas.
Written comments on the draft WQMP update may be submitted to Ms.
Nancy Vignali, Texas Commission on Environmental Quality, Water
Quality Division, MC 150, P.O. Box 13087, Austin, Texas 78711-3087.
Comments may also be faxed to (512) 239-4420, but must be followed
up with the submission and receipt of the written comments within
three working days of when they were faxed. Written comments must
be submitted no later than 5:00 p.m. on March 7, 2005. For further
information or questions, please contact Ms. Vignali at (512) 239-1303
or by e-mail at nvignali@TCEQ.state.tx.us.
TRD-200500337
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: January 25, 2005
♦ ♦ ♦
Notice of Water Quality Applications
The following notices were issued during the period of January 18,
2005 through January 21, 2005.
The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P O Box 13087, Austin Texas 78711-3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.
CITY OF ARCHER CITY has applied for a new permit, proposed
Texas Pollutant Discharge Elimination System (TPDES) Permit No.
WQ0014549001, to authorize the discharge of filter backwash efflu-
ent from a water treatment plant at a daily average flow not to exceed
40,000 gallons per day. The facility is located at 614 W. South Street in
Archer City approximately 1,800 feet west of the intersection of State
Highway 79 and South Street in Archer County, Texas.
THE CITY OF AUSTIN has applied for a renewal of Permit No.
11467-001, which authorizes the disposal of treated domestic waste-
water at a volume not to exceed a daily average flow of 345,000
gallons per day via irrigation at the Onion Creek Golf Course. This
permit will not authorize a discharge of pollutants into waters in the
State. The facility and disposal site are located approximately 4,300
feet east of Interstate Highway 35 and approximately 2 miles north of
Farm-to-Market Road 1327 in Travis County, Texas.
BANDERA INDEPENDENT SCHOOL DISTRICT has applied for a
renewal of Permit No. 13783-001, which authorizes the disposal of
treated domestic wastewater at a volume not to exceed a daily average
flow of 12,000 gallons per day via subsurface soil absorption. This per-
mit will not authorize a discharge of pollutants into waters in the State.
The facility and disposal site are located adjacent to Highway 1283 ap-
proximately 6.3 miles south of the intersection of State Highway 16 and
Highway 1283 at the Town of Pipe Creek in Bandera County, Texas.
CITY OF BIG SPRING has applied for a renewal of TPDES Permit No.
10069-002, which authorizes the discharge of treated filter backwash
water at a daily average flow not to exceed 125,000 gallons per day.
The facility is located at 16th Street and Virginia Avenue in the City of
Big Spring in Howard County, Texas.
FORT HANCOCK WATER CONTROL AND IMPROVEMENT DIS-
TRICT has applied for a renewal of Permit No. 11173-001, which au-
thorizes the disposal of treated domestic wastewater at a volume not to
exceed a daily average flow of 33,000 gallons per day via evaporation.
This permit will not authorize a discharge of pollutants into waters in
the State. The facility and disposal site are located on the north side of
and adjacent to State Highway 20, approximately one mile southeast
of the City of Fort Hancock in Hudspeth County, Texas.
HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 278 has
applied for a new permit, proposed Texas Pollutant Discharge Elimi-
nation System (TPDES) Permit No. WQ0013037002, to authorize the
discharge of treated domestic wastewater at an annual average flow not
to exceed 1,800,000 gallons per day. The facility is located approxi-
mately 2,000 feet east of the intersection of Atascocita Road and Wil-
son Road in Harris County, Texas.
CITY OF JUNCTION has applied for a renewal of TPDES Permit No.
10199-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 280,000 gallons per day. The
facility is located north of and adjacent to Farm-to-Market Road 2169,
approximately 0.4 mile northeast of the intersection of Farm-to-Market
2169 and Interstate Highway 10 in Kimble County, Texas.
LOWER COLORADO RIVER AUTHORITY has applied for a re-
newal of TPDES Permit No. 13977-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 50,000 gallons per day. The facility is located approximately
1,000 feet north of State Highway 71 at a point 11,500 feet northwest
(along State Highway 71) of the intersection of State Highway 71 and
Farm-to-Market Road 1209 in Bastrop County, Texas.
CITY OF PFLUGERVILLE has applied for a renewal of TPDES Per-
mit No. 11845-003, which authorizes the discharge of treated do-
mestic wastewater at an annual average flow not to exceed 2,000,000
gallons per day. The current permit also authorizes the disposal of
treated domestic wastewater via irrigation of 130 acres on the Black-
hawk Golf Course. The facility is located approximately 2,500 feet
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east of Farm-to-Market Road 685 and approximately 1,600 feet north
of Kelly Lane in Travis County, Texas.
TRAVIS COUNTY WATER CONTROL AND IMPROVEMENT
DISTRICT NO. 17 has applied for a major amendment to Permit No.
WQ0013294001, to authorize an increase in the daily average flow
that can be pre-treated onsite for discharge into a regional wastewater
treatment facility from 1,300,000 gallons per day to 1,500,000 gallons
per day. The proposed amendment also requests to revise the ground-
water monitoring location and authorize onsite composting of sewage
sludge and marketing and distribution of the composted sludge. The
current permit authorizes the disposal of treated domestic wastewater
at a daily average flow not to exceed 525,000 gallons per day via
surface irrigation of 145 acres of golf course and subsurface drip
irrigation. This permit will not authorize a discharge of pollutants into
waters in the State. The facility and disposal site are located at North
Quinlan Park Road, approximately two miles south of the intersection
of Ranch Road 620 and Quinlan Park Road in Travis County, Texas.
The sludge treatment works will be located adjacent to the wastewater
treatment facility.
TRINITY ASSEMBLY CHURCH, INC. Trinity Church has applied
for a renewal of Permit No. 14331-001, which authorizes the disposal
of treated domestic wastewater at a flow not to exceed a daily aver-
age volume of 6,000 gallons per day via drip irrigation of 1.83 acres of
nonpublic access landscape. This permit will not authorize a discharge
of pollutants into waters in the State. The facility and disposal site are
located approximately 1,500 feet north and 750 feet east of the inter-
section of North Loop 1604 East and Judson Road in San Antonio in
Bexar County, Texas.
UNIMIN TEXAS COMPANY L.P. which operates a silica sand mining
and processing facility, has applied for a major amendment to TPDES
Permit No. WQ0003911000 to authorize the use of a surfactant to aid
in dewatering sand stockpiles. The current permit authorizes the dis-
charge of process wastewater and storm water on an intermittent and
flow variable basis via Outfall 001 and Outfall 002. The facility is lo-
cated south of State Highway 71 approximately 2000 feet east of the
intersection of State Highway 1851 and State Highway 71 near the City
of Voca, McCulloch County, Texas.
RICHARD LYNN WAGNER has applied for a renewal of TPDES Per-
mit No. 13575-001, which authorizes the discharge of treated domes-
tic wastewater at a daily average flow not to exceed 80,000 gallons
per day. The facility is located on Lake Conroe’s western shore, north
of and with access to Farm-to-Market Road 1097, approximately 7.6




Texas Commission on Environmental Quality
Filed: January 26, 2005
♦ ♦ ♦
Notice of Water Rights Application
Notices mailed January 24, 2005.
APPLICATION NO. 4431C; M.E. Young and Sons, 500 Young Ranch
Lane, Jonesboro, Texas 76538, applicants, seek to amend Water Use
Permit 4108 (Application No. 4431) pursuant to Texas Water Code
11.122, and Texas Commission on Environmental Quality Rules 30
Texas Administrative Code (TAC) 295.1, et seq. Water Use Permit
4108 (Application No. 4431) authorizes the owners to divert and use
not to exceed 900 acre-feet of water per annum from two diversion
points on the Brazos River, Brazos River Basin to irrigate 900 acres
of land out of 2,053.42 acres in the Jose Maria Sanchez Grant, Ab-
stract No. 65, Falls County, four miles southwest of Marlin, Texas.
Water is diverted from two diversion points located on the bank of the
Brazos River at a combined maximum diversion rate of 8.9 cfs (4,000
gpm). Diversion point No. 1 is located on the south, or right, bank of
the river, S 10.75 E, 3,006 feet from the northeast corner of the said
Sanchez Grant. Diversion point No. 2 is located on the north, or right,
bank of the river, S 07.25 E, 10,800 feet from the northeast corner of
the Sanchez Grant. Ownership of the land to be irrigated is evidenced
by a Warranty Deed with Vendor’s Lien dated May 15, 2002. The spe-
cial condition in Amendment No. 4108B indicates that this term permit
shall expire and become null and void on December 31, 2004. Appli-
cant seeks to amend Water Use Permit 4108 by extending or deleting
the expiration date of December 31, 2004. The Commission will re-
view the application as submitted by the applicant and may or may
not grant the application as requested. The application and partial fees
were received on August 18, 2004, and requested information and fees
were received on October 5 and November 19, 2004. The application
was declared administratively complete and filed with the Office of the
Chief Clerk on December 2, 2004. Written public comments and re-
quests for a public meeting should be submitted to the Office of Chief
Clerk, at the address provided in the information section below, within
30 days of the date of newspaper publication of the notice.
APPLICATION NO. 5840; The City of Waco, P.O. Box 2570, Waco,
Texas 76702-2750, applicant or "the City", seeks Water Use Permit
pursuant to Texas Water Code (TWC)11.121, 11.042, and 11.046 and
Texas Commission on Environmental Quality Rules 30 Texas Adminis-
trative Code (TAC) §§295.1, et seq. Applicant seeks to use the bed and
banks of the Brazos River to convey 42,344 acre-feet per year of return
flows and any future return flows from the Waco Metropolitan Area
Regional Sewage System Wastewater Treatment Plant (WMARSS) lo-
cated in the Brazos River Basin downstream to a diversion point lo-
cated on the Brazos River in McLennan County. The WMARSS dis-
charge point is located at Latitude 31.518 N and Longitude 97.063 W.
WMARSS is permitted to discharge 37.8 MGD (58.6 cfs) by TPDES
Permit No. 11071-001, although currently discharges approximately
28.0 MGD (43.4 cfs) into the Brazos River. Applicant indicates that
there will be 0.0320% loss per river mile due to transportation, evapora-
tion, seepage, channel or other associated carriage losses from the point
of discharge to the point of diversion, or 0.4% of the total discharge
volume. Applicant also indicates that 3,485 acre-feet of the current
discharge of 26,959 acre-feet per year of the effluent, or approximately
12.9%, is groundwater-based. Applicant also seeks authorization to di-
vert and use not to exceed 42,175 acre-feet of the total 42,344 acre-feet
per year of permitted return flows for agricultural (irrigation), indus-
trial (electric power plant cooling) and municipal purposes within the
City’s service area. For the purposes of this application, "service area"
is defined to mean: the municipal boundaries, extraterritorial jurisdic-
tion and contiguous water certificate of convenience and necessity ser-
vice areas of Waco and the other Member Cities, as those boundaries
currently exist or as they are modified in the future; Member Cities
means the Cities of Waco, Bellmead, Hewitt, Lacy-Lakeview, Robin-
son and Woodway, plus any future cities utilizing WMARSS as its pri-
mary source of sewage treatment. The downstream point of diversion
on the Brazos River is described as being located at Latitude 31.411 N
and Longitude 97.018 W. The distance from the discharge point to the
diversion point is approximately 14.35 river miles. Water diverted from
the Brazos River will not exceed the maximum diversion rate of 58.6
cfs (26,299.68 gpm). The commission will review the application as
submitted by the applicant and may or may not grant the application as
requested. The application was received on April 21, 2004, and addi-
tional information and fees were received on May 20, 26, and June 29,
2004. The Executive Director reviewed the application, determined it
to be administratively complete, and filed it with the Office of the Chief
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Clerk on July 13, 2004. Written public comments and requests for a
public meeting should be submitted to the Office of Chief Clerk, at the
address provided in the information section below, within 30 days of
the date of newspaper publication of the notice.
INFORMATION SECTION
A public meeting is intended for the taking of public comment, and is
not a contested case hearing. A public meeting will be held if the Ex-
ecutive Director determines that there is a significant degree of public
interest in an application.
The Executive Director can consider approval of an application unless
a written request for a contested case hearing is filed. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an official representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specific description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Office of the Chief
Clerk at the address provided in the information section below.
If a hearing request is filed, the Executive Director will not issue the re-
quested permit and may forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting.
Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Office of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
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Filed: January 26, 2005
♦ ♦ ♦
Proposed Enforcement Orders
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075, which requires that the commission may not ap-
prove these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of the
proposed orders and the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is March 7, 2005.
Section 7.075 also requires that the commission promptly consider any
written comments received and that the commission may withhold ap-
proval of an AO if a comment discloses facts or considerations that
indicate the proposed AO is inappropriate, improper, inadequate, or
inconsistent with the requirements of the Code, the Texas Health and
Safety Code (THSC), and/or the Texas Clean Air Act (the Act). Addi-
tional notice is not required if changes to an AO are made in response
to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the ap-
plicable regional office listed as follows. Written comments about an
AO should be sent to the enforcement coordinator designated for each
AO at the commission’s central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on March 7, 2005.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the commission in writ-
ing.
(1) COMPANY: AHC Western Hatters Limited Liability Company dba
American Hat Company; DOCKET NUMBER: 2004-1462-AIR-E;
IDENTIFIER: Air Account Number MQ-0283-G, General Operating
Permit Number 1761, Regulated Entity Reference Number (RN)
100210244; LOCATION: Conroe, Montgomery County, Texas;
TYPE OF FACILITY: hat manufacturing; RULE VIOLATED:
30 TAC §122.143(4) and §122.146(2), General Operating Permit
Number 1761, and THSC, §382.085(b), by failing to submit an
annual compliance certification report; and 30 TAC §101.27(c)(1)
and §205.6 and the Code, §5.702, by failing to pay overdue air
emission and general permit stormwater fees; PENALTY: $1,800;
ENFORCEMENT COORDINATOR: Trina Grieco, (713) 767-3500;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(2) COMPANY: Adelphi Community Cooperative; DOCKET
NUMBER: 2003-1275-MWD-E; IDENTIFIER: Texas Pollutant Dis-
charge Elimination System (TPDES) Permit Number 0012227-001,
RN101513117; LOCATION: Quinlan, Hunt County, Texas; TYPE
OF FACILITY: domestic wastewater treatment; RULE VIOLATED:
30 TAC §305.125(1), TPDES Permit Number 0012227-001, and the
Code, §26.121(a), by failing to comply with the permitted limits
for five-day biochemical oxygen demand and total suspended solids
(TSS); PENALTY: $10,500; ENFORCEMENT COORDINATOR: Tel
Croston, (512) 239-5717; REGIONAL OFFICE: 2301 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.
(3) COMPANY: Allied Waste Systems, Inc. dba Trinity Waste
Services; DOCKET NUMBER: 2004-1205-MSW-E; IDENTIFIER:
Solid Waste Registration (SWR) Number 41774, RN102338464;
LOCATION: Hutchins, Dallas County, Texas; TYPE OF FACILITY:
municipal solid waste hauling; RULE VIOLATED: 30 TAC §330.4(b),
by allegedly transporting waste to a facility not authorized to accept
the waste; PENALTY: $200; ENFORCEMENT COORDINATOR:
Tom Greimel, (512) 239-5690; REGIONAL OFFICE: 2301 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(4) COMPANY: Arif Jindani dba Alvin Food Mart; DOCKET
NUMBER: 2004-1501-PST-E; IDENTIFIER: Petroleum Storage
Tank (PST) Facility Identification Number 54839, RN101909968;
LOCATION: Alvin, Brazoria County, Texas; TYPE OF FACILITY:
convenience store with retail sales of gasoline; RULE VIOLATED: 30
TAC §37.815(a) and (b), by failing to demonstrate acceptable financial
assurance; PENALTY: $2,400; ENFORCEMENT COORDINATOR:
Cari Bing, (512) 239-1445; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(5) COMPANY: Dana Marley dba Antoine Grocery; DOCKET NUM-
BER: 2004-1924-PST-E; IDENTIFIER: PST Facility Identification
Number 65829, RN101489110; LOCATION: Austin, Travis County,
Texas; TYPE OF FACILITY: convenience store with retail sales of
gasoline; RULE VIOLATED: 30 TAC §37.815(a) and (b), by failing
to demonstrate acceptable financial assurance; PENALTY: $1,050;
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ENFORCEMENT COORDINATOR: Jill McNew, (512) 239-0560;
REGIONAL OFFICE: 1921 Cedar Bend Drive, Suite 150, Austin,
Texas 78758-5336, (512) 339-2929.
(6) COMPANY: Austin S & S Inc. dba Super Mart; DOCKET NUM-
BER: 2004-1237-PST-E; IDENTIFIER: PST Facility Identification
Number 843; LOCATION: Elgin, Bastrop County, Texas; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC §37.815(a) and (b), by failing to demonstrate
acceptable financial assurance; PENALTY: $4,200; ENFORCE-
MENT COORDINATOR: Cheryl Thompson, (817) 588-5800;
REGIONAL OFFICE: 1921 Cedar Bend Drive, Suite 150, Austin,
Texas 78758-5336, (512) 339-2929.
(7) COMPANY: Mr. Robert Wilson dba Brenham South Mobile Home
Park; DOCKET NUMBER: 2004-1387-PWS-E; IDENTIFIER: Public
Water Supply (PWS) Number 2390047, RN101202232; LOCATION:
Brenham, Washington County, Texas; TYPE OF FACILITY: pub-
lic water supply; RULE VIOLATED: 30 TAC §290.110(b)(4),
by failing to maintain the residual disinfectant concentration; 30
TAC §290.42(e)(5), (l), and (m), by failing to properly seal the
hypochlorination solution container, by failing to provide a plant
operation manual, and by failing to provide each water treatment
plant and all appurtenances with an intruder-resistant fence; 30 TAC
§290.46(c)(1)(F), (f)(2), (h), (i), (m)(1) and (4), (t), and (v), by
failing to have the required sanitary control easement, by failing to
provide water system records for review, by failing to have calcium
hypochlorite, by failing to provide a plumbing ordinance or service
agreement, by failing to initiate a maintenance program, by failing to
perform the annual pressure tank inspection, by failing to maintain the
pressure tank and related piping in a watertight condition, by failing
to post a legible sign at the water plant, and by failing to install all
water system electrical wiring in a securely mounted conduit; 30
TAC §290.45(b)(1)(A)(i) and (ii), by failing to provide adequate well
production capacity and by failing to provide adequate pressure tank
capacity of 50 gallons per connection; 30 TAC §288.30(3), by failing
to provide an adopted drought contingency plan; 30 TAC §290.121(a),
by failing to maintain an adequate up-to-date chemical and microbio-
logical monitoring plan; and 30 TAC §290.51(a)(3), by failing to pay
the public health service fees; PENALTY: $4,323; ENFORCEMENT
COORDINATOR: David Van Soest, (512) 239-0468; REGIONAL
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826,
(254) 751-0335.
(8) COMPANY: C & R Distributing, Inc.; DOCKET NUM-
BER: 2004-1469-MLM-E; IDENTIFIER: Air Account Numbers
EE1512E, EE1272B, and EE0911Q, RN102598109, RN102479557,
RN102477627, and RN102493673; LOCATION: El Paso, El Paso
County, Texas; TYPE OF FACILITY: fuel distributor; RULE VIO-
LATED: 30 TAC §334.5(b)(1)(A), by failing to observe a valid, current
delivery certificate; 30 TAC §115.252(2) and THSC, §382.085(b), by
allowing the transfer of gasoline with a Reid vapor pressure greater
than seven pounds per square inch absolute; and 30 TAC §114.100(a)
and THSC, §382.085(b), by allegedly offering for sale gasoline
with an oxygen content lower than 2.7% by weight; PENALTY:
$3,032; ENFORCEMENT COORDINATOR: Lori Thompson, (903)
535-5100; REGIONAL OFFICE: 401 East Franklin Avenue, Suite
560, El Paso, Texas 79901-1206, (915) 834-4949.
(9) COMPANY: El Paso Field Services, L.P. dba Almeda Refined
Products Terminal; DOCKET NUMBER: 2004-1530-AIR-E; IDEN-
TIFIER: Air Account Number HG0157F, RN102940103; LOCA-
TION: Houston, Harris County, Texas; TYPE OF FACILITY: refined
products terminal; RULE VIOLATED: 30 TAC §115.352(1)(A) and
§116.115(c), TCEQ New Source Review Permit Number 1234, and
THSC, §382.085(b), by failing to repair a leaking valve within 15 days
of discovery; PENALTY: $2,150; ENFORCEMENT COORDINA-
TOR: Suzanne Walrath, (512) 239-2134; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(10) COMPANY: Fletcher Fields; DOCKET NUMBER:
2004-1549-LII-E; IDENTIFIER: RN104392022; LOCATION:
Brady, McCulloch County, Texas; TYPE OF FACILITY: landscape
irrigation system; RULE VIOLATED: 30 TAC §30.5(a) and (b) and
§344.4(a), and Texas Occupational Code, §1903.251, by allegedly
installing a landscape irrigation system without a TCEQ irrigator
license; PENALTY: $200; ENFORCEMENT COORDINATOR: Craig
Fleming, (512) 239-5806; REGIONAL OFFICE: 622 South Oakes,
Suite K, San Angelo, Texas 76903-7013, (915) 655-9479.
(11) COMPANY: General Electric Railcar Repair Services Corpo-
ration; DOCKET NUMBER: 2004-1468-IHW-E; IDENTIFIER:
Hazardous Waste Permit and Compliance Plan Number 50314,
SWR Number 32088, RN102322591; LOCATION: Ranger, Eastland
County, Texas; TYPE OF FACILITY: former railcar cleaning and
repair; RULE VIOLATED: 30 TAC §305.125(1) and §335.4 and
Hazardous Waste Permit Compliance Plan Number 50314, by failing
to follow design specifications for monitor well installations, by failing
to properly plug soil borings with a cement bentonite grout mixture,
by failing to follow the sampling and analysis plan for sampling of
monitor wells, by failing to properly prepare water table maps from
groundwater data collected, by failing to submit a map of the con-
taminated area depicting concentrations of vinyl chloride, by failing
to submit accurate results of sampling of hazardous constituents, by
failing to submit accurate results of well total depth measurements, and
by failing to prevent the unauthorized discharge of waste into waters in
the state; PENALTY: $18,360; ENFORCEMENT COORDINATOR:
Mac Vilas, (512) 239-2557; REGIONAL OFFICE: 1977 Industrial
Boulevard, Abilene, Texas 79602-7833, (915) 698-9674.
(12) COMPANY: Huntsman Petrochemical Corporation; DOCKET
NUMBER: 2004-1538-AIR-E; IDENTIFIER: Air Account Number
LH0005J, RN100225721; LOCATION: Dayton, Liberty County,
Texas; TYPE OF FACILITY: industrial organic chemical manufactur-
ing; RULE VIOLATED: 30 TAC §101.20(1) and §116.115(c), New
Source Permit Number 3275A, 40 Code of Federal Regulations (CFR)
§60.485-7(h)(2), and THSC, §382.085(b), by failing to comply with
Special Condition 2C, which states that the plant shall comply with
the applicable requirements in 40 CFR Part 60, Subpart VV, with
the designation of difficult-to-monitor valves being less than 3% of
the total number of valves; PENALTY: $4,280; ENFORCEMENT
COORDINATOR: Kensley Greuter, (512) 239-2520; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.
(13) COMPANY: Javier Ulloa dba J.E.A. Used Tires; DOCKET NUM-
BER: 2003-0492-MSW-E; IDENTIFIER: Scrap Tire Transporter Reg-
istration Number 25494, RN102803970; LOCATION: Pharr, Hidalgo
County, Texas; TYPE OF FACILITY: scrap tire storage and transporter
operation; RULE VIOLATED: 30 TAC §328.61(c), (d), (g), and (h),
by failing to maintain a minimum of 40 feet separation between tire
piles, by failing to prevent outdoor piles consisting of scrap tires or
tire pieces from being within 40 feet of the property line or easements,
by failing to maintain an adequate fire protection system, and by fail-
ing to maintain large capacity dry chemical fire extinguishers; 30 TAC
§328.54(d), by failing to identify both sides and the rear of the vehicle
used to transport scrap tires with the name and place of business of the
transporter; 30 TAC §382.57(e), by failing to submit an annual report
of activities; 30 TAC §328.60(a), by failing to obtain a scrap tire stor-
age site registration; 30 TAC §328.61(f), by failing to enclose the entire
facility with a chain link type fence; and 30 TAC §328.55(3), by failing
to maintain a copy of their scrap tire transporter registration notice at
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their designated place of business; PENALTY: $10,440; ENFORCE-
MENT COORDINATOR: Tel Croston, (512) 239-5717; REGIONAL
OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas 78550-5247,
(956) 425-6010.
(14) COMPANY: J&L Automotive, Inc. dba Midway Shamrock;
DOCKET NUMBER: 2004-1682-PST-E; IDENTIFIER: PST Regis-
tration Number 0018803, RN101663177; LOCATION: near Waco,
Marion County, Texas; TYPE OF FACILITY: convenience store
with retail sales of gasoline; RULE VIOLATED: 30 TAC §37.815(a)
and (b), by failing to demonstrate acceptable financial assurance;
PENALTY: $950; ENFORCEMENT COORDINATOR: Joseph Daley,
(512) 239-3308; REGIONAL OFFICE: 2916 Teague Drive, Tyler,
Texas 75701-3756, (903) 535-5100.
(15) COMPANY: William A. Spry dba Knob Hill Pumping; DOCKET
NUMBER: 2004-1403-SLG-E; IDENTIFIER: Sludge Transporter
Registration Number 20344, RN102546447; LOCATION: Azle,
Parker County, Texas; TYPE OF FACILITY: sludge and septage
transporting service; RULE VIOLATED: 30 TAC §312.142(c), by
failing to maintain the transporters registration in the vehicle; and
30 TAC §312.143, by failing to transport wastes to an authorized
facility; PENALTY: $6,400; ENFORCEMENT COORDINATOR:
Judy Kluge, (817) 588-5800; REGIONAL OFFICE: 2301 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(16) COMPANY: Little River Materials Inc.; DOCKET NUMBER:
2004-1075-WQ-E; IDENTIFIER: RN104321872; LOCATION: Min-
erva, Milam County, Texas; TYPE OF FACILITY: sand and gravel pit;
RULE VIOLATED: 30 TAC §281.25(a)(4) and 40 CFR §122.26(a),
by failing to obtain authorization to discharge storm water associated
with industrial activity; PENALTY: $8,000; ENFORCEMENT COOR-
DINATOR: Erika Fair, (512) 239-6673; REGIONAL OFFICE: 6801
Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.
(17) COMPANY: Ehsanallah Lalezari dba Neighborhood Store 2;
DOCKET NUMBER: 2004-1547-PST-E; IDENTIFIER: PST Facility
Registration Number 62970, RN102254786; LOCATION: Austin,
Travis County, Texas; TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULE VIOLATED: 30 TAC §37.815(a)
and (b), by failing to demonstrate acceptable financial assurance;
PENALTY: $3,150; ENFORCEMENT COORDINATOR: Leila
Pezeshki, (210) 490-3096; REGIONAL OFFICE: 1921 Cedar Bend
Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.
(18) COMPANY: Dhanani Nooruddin dba Nice N Easy Food Store;
DOCKET NUMBER: 2004-1630-PST-E; IDENTIFIER: PST Facility
Registration Number 72415, RN101833184; LOCATION: Houston,
Harris County, Texas; TYPE OF FACILITY: convenience store with re-
tail sales of gasoline; RULE VIOLATED: 30 TAC §37.815(a) and (b),
by failing to demonstrate acceptable financial assurance; PENALTY:
$2,400; ENFORCEMENT COORDINATOR: Sandy VanCleave, (512)
239-0667; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500.
(19) COMPANY: Erich A. Norton; DOCKET NUMBER: 2004-1459-
LII-E; IDENTIFIER: Pending Landscape Irrigation License Number
LI0011226, RN103984068; LOCATION: Brady, McCulloch County,
Texas; TYPE OF FACILITY: landscape irrigation system; RULE VI-
OLATED: 30 TAC §30.5(a) and §344.4(a) and the Code, §34.007(a),
by failing to obtain an irrigation license prior to repairing an existing
system; PENALTY: $200; ENFORCEMENT COORDINATOR: Su-
san Longenecker, (512) 239-0968; REGIONAL OFFICE: 622 South
Oakes, Suite K, San Angelo, Texas 76903-7013, (915) 655-9479.
(20) COMPANY: Presbyterian Children’s Homes and Services;
DOCKET NUMBER: 2004-1611-MWD-E; IDENTIFIER: TPDES
Permit Number 11276001, RN101518124; LOCATION: Itasca, Hill
County, Texas; TYPE OF FACILITY: wastewater treatment; RULE
VIOLATED: 30 TAC §305.125(1), TPDES Permit Number 11276001,
and the Code, §26.121(a), by failing to comply with the effluent limits
for TSS; PENALTY: $1,040; ENFORCEMENT COORDINATOR:
Erika Fair, (512) 239-6673; REGIONAL OFFICE: 6801 Sanger
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.
(21) COMPANY: Dung Huynh and Thi Kim dba Quick Food Store
20; DOCKET NUMBER: 2004-1210-PST-E; IDENTIFIER: PST
Facility Identification Number 36963, RN101758001; LOCATION:
Houston, Harris County, Texas; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§37.815(a) and (b), by failing to demonstrate acceptable financial
assurance; PENALTY: $2,400; ENFORCEMENT COORDINATOR:
Susan Longenecker, (512) 239-0968; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(22) COMPANY: Rebecca Creek Municipal Utility District;
DOCKET NUMBER: 2004-0969-PWS-E; IDENTIFIER: PWS
Number 0460164; LOCATION: Spring Branch, Comal County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30
TAC §290.113(f)(5) and THSC, §341.0315(c), by failing to provide
water that meets the maximum contamination level (MCL) for total
haloacetic acid; PENALTY: $240; ENFORCEMENT COORDINA-
TOR: Chad Blevins, (512) 239-6017; REGIONAL OFFICE: 14250
Judson Road, San Antonio, Texas 78233-4480, (210) 490-3096.
(23) COMPANY: Sampri Investments, LLC dba Sammys 3; DOCKET
NUMBER: 2004-1108-PST-E; IDENTIFIER: PST Facility Identifi-
cation Number 69277; LOCATION: La Porte, Harris County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULE VIOLATED: 30 TAC §37.815(a) and (b), by failing to demon-
strate acceptable financial assurance; PENALTY: $2,460; ENFORCE-
MENT COORDINATOR: Chad Blevins, (512) 239-6017; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.
(24) COMPANY: Sempipe, L.P.; DOCKET NUMBER: 2004-
1488-AIR-E; IDENTIFIER: Air Account Numbers WO0036B and
AA0055P, RN100216589 and RN100223957; LOCATION: Hawkins,
Neches; Wood, Anderson Counties, Texas; TYPE OF FACILITY:
crude petroleum pipeline systems; RULE VIOLATED: 30 TAC
§122.145(2) and §122.146(1) and THSC, §382.085(b), by failing
to timely submit permit compliance certifications and associated
deviation reports; and 30 TAC §122.121 and §122.505(e) and THSC,
§382.054, by failing to obtain authorization to operate emission units;
PENALTY: $22,400; ENFORCEMENT COORDINATOR: Jill Reed,
(915) 570-1359; REGIONAL OFFICE: 2916 Teague Drive, Tyler,
Texas 75701-3756, (903) 535-5100.
(25) COMPANY: Shbaita, Inc. dba Super Stop 4; DOCKET NUM-
BER: 2004-1782-PST-E; IDENTIFIER: PST Facility Identification
Number 30065, RN101882769; LOCATION: Conroe, Montgomery
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULE VIOLATED: 30 TAC §37.815(a) and (b),
by failing to demonstrate acceptable financial assurance; PENALTY:
$3,200; ENFORCEMENT COORDINATOR: Lynley Doyen, (512)
239-1364; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.
(26) COMPANY: Shell Chemical LP; DOCKET NUMBER:
2004-0867-IHW-E; IDENTIFIER: SWR Number 30007,
RN100211879; LOCATION: Deer Park, Harris County, Texas;
TYPE OF FACILITY: petroleum refining and chemical manufactur-
ing; RULE VIOLATED: 30 TAC §335.224(11) and (14) and 40 CFR
§266.103(c), by failing to conduct compliance testing and submit
recertification of compliance and by failing to cease the burning of
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waste; PENALTY: $13,800; ENFORCEMENT COORDINATOR:
Rebecca Johnson, (713) 767-3500; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(27) COMPANY: Texarkana Water Utilities dba Texarkana Wastewater
Treatment Facility; DOCKET NUMBER: 2004-1434-PST-E; IDEN-
TIFIER: PST Facility Registration Number 46473, RN102458296;
LOCATION: Texarkana, Bowie County, Texas; TYPE OF FACILITY:
fleet refueling; RULE VIOLATED: 30 TAC §37.815(a) and (b), by
failing to demonstrate acceptable financial assurance; PENALTY:
$1,600; ENFORCEMENT COORDINATOR: Carolyn Lind, (903)
535-5100; REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas
75701-3756, (903) 535-5100.
(28) COMPANY: Gerard Van Kooten dba Van Kooten Dairy Farm;
DOCKET NUMBER: 2004-0999-AGR-E; IDENTIFIER: Water Qual-
ity Permit Number 0004067000; LOCATION: Comanche, Comanche
County, Texas; TYPE OF FACILITY: dairy; RULE VIOLATED: 30
TAC §321.39(f)(11), (18), and (28)(G), by failing to maintain the waste
storage ponds, by failing to prevent trees from growing within the po-
tential distance of the root zone, and by failing to develop a detailed
nutrient utilization plan; 30 TAC §321.41(a)(2), by failing to document
regular employee training; and 30 TAC §321.42(j), by failing to submit
soil sample results; PENALTY: $4,815; ENFORCEMENT COORDI-
NATOR: Judy Kluge, (817) 588-5800; REGIONAL OFFICE: 1977 In-
dustrial Boulevard, Abilene, Texas 79602-7833, (915) 698-9674.
(29) COMPANY: R. D. Wallace Oil Company, Inc. dba Wallace
Oil Company; DOCKET NUMBER: 2004-1767-PST-E; IDENTI-
FIER: PST Facility Identification Number 64900, RN101854594;
LOCATION: Lubbock, Lubbock County, Texas; TYPE OF FA-
CILITY: wholesale gasoline sales; RULE VIOLATED: 30 TAC
§334.5(b)(1)(A), by failing to ensure that the owner or operator had a
valid, current delivery certificate; PENALTY: $720; ENFORCEMENT
COORDINATOR: Brian Lehmkuhle, (512) 239-4482; REGIONAL





Texas Commission on Environmental Quality
Filed: January 25, 2005
♦ ♦ ♦
Office of the Governor
Notice of Extension of Closing Date for Receipt of
Applications for the Safe and Drug-Free Schools and
Communities (SDFSC) Act Program
The Office of the Governor, Criminal Justice Division (CJD), published
a request for applications for the Safe and Drug-Free Schools and Com-
munities (SDFSC) Act Program in the December 17, 2004, issue of the
Texas Register (29 TexReg 11785). This notice is published to extend
the closing date for receipt of applications.
The published paragraph regarding the closing date for receipt of ap-
plications is replaced with the following paragraph, which contains the
new closing date for receipt of applications:
Closing Date for Receipt of Applications: Submit all applications elec-
tronically to the Office of the Governor, Criminal Justice Division via




Office of the Governor
Filed: January 26, 2005
♦ ♦ ♦
Notice of Extension of Closing Date for Receipt of Applications
for the State Criminal Justice Planning (421) Fund
The Office of the Governor, Criminal Justice Division (CJD), published
a request for applications for the State Criminal Justice Planning (421)
Fund in the December 17, 2004, issue of the Texas Register (29 TexReg
11787). This notice is published to extend the closing date for receipt
of applications.
The published paragraph regarding the closing date for receipt of ap-
plications is replaced with the following paragraph, which contains the
new closing date for receipt of applications:
Closing Date for Receipt of Applications: Submit all applications elec-
tronically to the Office of the Governor, Criminal Justice Division via




Office of the Governor
Filed: January 26, 2005
♦ ♦ ♦
Request for Grant Applications (RFA) for the Juvenile
Accountability Block Grant (JABG) Program
The Criminal Justice Division (CJD) of the Governor’s Office is so-
liciting statewide discretionary applications for projects that promote
greater accountability in the juvenile justice system during the fiscal
year 2006 grant cycle.
Purpose: The purpose of the JABG Program is to develop programs
that promote greater accountability in the juvenile justice system.
Available Funding: Federal funding is authorized under the Omnibus
Crime Control and Safe Streets Act of 2002, Public Law 107-273, 42
U.S.C. 3796ee et seq., as amended. All grants awarded from this fund
must comply with the requirements contained therein.
Funding Levels: No minimum or maximum funding levels.
Required Match: Grantees, other than Native American Tribes, must
provide matching funds of at least ten percent (10%) of total project
expenditures. Native American Tribes must provide a five percent (5%)
match. This requirement may be met through cash contributions.
Standards: Grantees will comply with the standards applicable to this
funding source cited in Texas Administrative Code, Title 1, Part 1,
Chapter 3, and the statutes, regulations, and guidelines applicable to
this funding. In addition, grantees will comply with the federal regula-
tions at 28 C.F.R. §95.
Prohibitions: Grant funds may not be used to support the following
services, activities, and costs:
(1) admission fees or tickets to any amusement park, recreational ac-
tivity or sporting event;
(2) construction;
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(3) food, meals, beverages, or other refreshments unless the expense
is for a working event where full participation by participants man-
dates the provision of food and beverages and the event is not related
to amusement and/or social activities in any way;
(4) fundraising;
(5) legal services for adult offenders;
(6) lobbying;
(7) medical services;
(8) membership dues for individuals;
(9) overtime pay;
(10) promotional gifts;
(11) proselytizing or sectarian worship;
(12) transportation, lodging, per diem or any related costs for partici-
pants, when grant funds are used to develop and conduct training;
(13) vehicles or equipment for government agencies that are for general
agency use;
(14) weapons, ammunition, explosives or military vehicles;
(15) any expense or service that is readily available at no cost to the
grant project or that is provided by other federal, state or local funds
(e.g., supplanting); and
(16) any portion of the salary of, or any other compensation for an
elected or appointed government official, except in the case of a ju-
venile court or drug court.
Eligible Applicants:
(1) State agencies;
(2) Units of local government including crime control and prevention
districts;
(3) Nonprofit corporations; and
(4) Native American Tribal Governments.
Requirements:
(1) Applicants will address one or more of the following JABG Purpose
Areas:
(a) Purpose Area 8: Establishing drug court programs for juvenile of-
fenders that provide continuing judicial supervision over juvenile of-
fenders with substance abuse problems and the integrated administra-
tion of other sanctions and services for such offenders.
(b) Purpose Area 10: Establishing and maintaining interagency infor-
mation-sharing programs that enable the juvenile, and criminal justice
systems, schools, and social services agencies to make more informed
decisions regarding the early identification, control, supervision, and
treatment of juveniles who repeatedly commit serious delinquent or
criminal acts.
(c) Purpose Area 13: Establishing and maintaining accountabil-
ity-based programs that are designed to enhance school safety.
(2) In addition, all juvenile justice projects will address one or more of
the following priorities developed in coordination with the Governor’s
Juvenile Justice Advisory Board:
(a) Family Stability--Programs or other initiatives designed to
strengthen family support systems in an effort to positively impact
the lives of youth and divert them from a path of serious, violent, or
chronic delinquency.
(b) Substance Abuse Early Intervention and Prevention--Programs, or
other initiatives designed to address the use and abuse of illegal and
other prescription and nonprescription drugs and the use and abuse of
alcohol including control, prevention, and treatment.
(c) Education--Programs or other initiatives designed to prevent tru-
ancy, suspension, and expulsion. School safety programs may include
support for school resource officers and law-related education.
(d) Disproportionate Minority Contact (DMC)--Programs or other ini-
tiatives designed to address the disproportionate number of juvenile
members of minority groups who come into contact with the juvenile
justice system.
(e) Justice System Impact--Programs or other initiatives designed to
impact offender accountability and/or improve the practices, policies,
or procedures within the juvenile justice system.
(f) Gang Prevention--Programs or other initiatives designed to address
issues related to juvenile gang activity, including prevention and inter-
vention efforts directed at reducing gang-related activities.
(g) Rural Access--Programs or other initiatives designed to provide
prevention, intervention, and treatment services located outside a
metropolitan area.
(h) Training--Programs or other initiatives designed to offer specialized
training for staff working directly with at-risk youth or juvenile offend-
ers that can positively impact the quality of the services, staff turnover
rates, and program stability.
Project Period: Grand-funded projects will begin on or after August 1,
2005, and will expire on or before July 31, 2006.
Application Process: Eligible applicants can download an application
kit from the Office of the Governor’s web site at http://www.gover-
nor.state.tx.us/divisions/cjd/formsapps/view.
Preferences: Preference will be given to those applicants that
demonstrate cost effective programs focused on proven or promising
approaches to the provision of services.
Closing Date for Receipt of Applications: Submit all applications elec-
tronically to the Office of the Governor, Criminal Justice Division via
email at cjdapps@governor.state.tx.us on or before April 1, 2005.
Selection Process: For state discretionary projects, applications are re-
viewed by CJD staff members or a review group selected by the Ex-
ecutive Director. CJD will make all final funding decisions based on
eligibility, reasonableness of the project, availability of funding, and
cost-effectiveness.
Contact Person: If additional information is needed, contact Sanzanna




Office of the Governor
Filed: January 26, 2005
♦ ♦ ♦
Request for Grant Applications (RFA) for the Juvenile Justice
and Delinquency Prevention (JJDP) Act Fund Program
The Criminal Justice Division (CJD) of the Governor’s Office is solicit-
ing applications under the Juvenile Justice and Delinquency Prevention
Act fund during the state fiscal year 2006 grant cycle.
Purpose: The purpose of the JJDP Act Fund Program is to improve
the juvenile justice system and develop effective education, training,
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research, prevention, diversion, treatment, and rehabilitation programs
in the area of juvenile delinquency.
Available Funding: Federal funding is authorized under the Juvenile
Justice and Delinquency Prevention Act of 2002, Public Law 107-273,
42 U.S.C. 5601 et seq., as amended. All grants awarded from this fund
source must comply with the requirements contained therein.
Funding Levels: No minimum or maximum funding levels.
Required Match: No match required.
Standards: Grantees will comply with the standards applicable to this
funding source cited in Texas Administrative Code, Title 1, Part 1,
Chapter 3, and the statutes, regulations, and guidelines applicable to
this funding. In addition, grantees will comply with the federal regula-
tions at 28 C.F.R. §31.
Prohibitions: Grant funds may not be used to support the following
services, activities, and costs:
(1) admission fees or tickets to any amusement park, recreational ac-
tivity or sporting event;
(2) construction;
(3) food, meals, beverages, or other refreshments unless the expense
is for a working event where full participation by participants man-
dates the provision of food and beverages and the event is not related
to amusement and/or social activities in any way;
(4) fundraising;
(5) legal services for adult offenders;
(6) lobbying;
(7) medical services;
(8) membership dues for individuals;
(9) overtime pay;
(10) promotional gifts;
(11) proselytizing or sectarian worship;
(12) transportation, lodging, per diem or any related costs for partici-
pants, when grant funds are used to develop and conduct training;
(13) vehicles or equipment for government agencies that are for general
agency use;
(14) weapons, ammunition, explosives or military vehicles;
(15) any expense or service that is readily available at no cost to the
grant project or that is provided by other federal, state or local funds
(e.g., supplanting); and
(16) any portion of the salary of, or any other compensation for an
elected or appointed government official, except in the case of a ju-
venile court or drug court.
Eligible Applicants:
(1) State agencies;
(2) Units of local government;
(3) Nonprofit corporations;
(4) Indian tribes performing law enforcement functions;
(5) Crime control and prevention districts;
(6) Universities;
(7) Colleges;
(8) Independent school districts; and
(9) Faith-based organizations. Faith-based organizations must be tax-
exempt nonprofit entities as certified by the Internal Revenue Service.
Requirements:
(1) Applicants must address one or more of the following program ar-
eas:
(a) Aftercare/Reentry;
(b) Alternatives to Detention;
(c) Child Abuse and Neglect Programs;
(d) Children of Incarcerated Parents;
(e) Community Assessment Centers (CACs);
(f) Court Services;
(g) Delinquency Prevention;








(p) Justice System Improvement;
(q) Mental Health Services;
(r) Mentoring;
(s) American Indian Programs;
(t) Probation;
(u) Restitution/Community Service;
(v) Rural Area Juvenile Programs;
(w) School Programs;
(x) Serious Crime;
(y) Sex Offender Programs;
(z) Substance Abuse;
(aa) Youth Advocacy; or
(bb) Youth Courts;
(2) In addition, all juvenile justice projects will address one or more of
the following priorities developed in coordination with the Governor’s
Juvenile Justice Advisory Board:
(a) Family Stability--Programs or other initiatives designed to
strengthen family support systems in an effort to positively impact
the lives of youth and divert them from a path of serious, violent, or
chronic delinquency.
(b) Substance Abuse Early Intervention and Prevention--Programs or
other initiatives designed to address the use and abuse of illegal and
other prescription and nonprescription drugs and the use and abuse of
alcohol. Programs or other initiatives include control, prevention, and
treatment.
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(c) Education--Programs or other initiatives designed to prevent tru-
ancy, suspension, and expulsion. School safety programs may include
support for school resource officers and law-related education.
(d) Disproportionate Minority Contact (DMC)--Programs or other ini-
tiatives designed to address the disproportionate number of juvenile
members of minority groups who come into contact with the juvenile
justice system.
(e) Justice System Impact--Programs or other initiatives designed to
impact offender accountability and/or improve the practices, policies,
or procedures within the juvenile justice system.
(f) Gang Prevention--Programs or other initiatives designed to address
issues related to juvenile gang activity, including prevention and inter-
vention efforts directed at reducing gang-related activities.
(g) Rural Access--Programs or other initiatives designed to provide
prevention, intervention, and treatment services located outside a
metropolitan area.
(h) Training--Programs or other initiatives designed to offer specialized
training for staff working directly with at-risk youth or juvenile offend-
ers that can positively impact the quality of the services, staff turnover
rates, and program stability.
Project Period: Grant-funded projects will begin on or after September
1, 2005, and will expire on or before August 31, 2006.
Application Process: Eligible applicants can download an application
kit from the Office of the Governor’s web site at http://www.gover-
nor.state.tx.us/divisions/cjd/formsapps/view.
Preferences: Preference will be given to those applicants that
demonstrate cost effective programs focused on proven or promising
approaches to service provision.
Closing Date for Receipt of Applications: Submit all applications elec-
tronically to the Office of the Governor, Criminal Justice Division via
email at cjdapps@governor.state.tx.us on or before April 1, 2005.
Selection Process:
(1) For eligible local and regional projects:
(a) Applications are forwarded by CJD to the appropriate regional
council of governments (COG).
(b) The COG’s criminal justice advisory committee prioritizes all eligi-
ble applications based on identified community and/or comprehensive
planning, cost and program effectiveness.
(c) CJD accepts priority listings that are approved by the COG’s exec-
utive committee.
(d) CJD will make all final funding decisions based upon approved
COG priorities, reasonableness of the project, availability of funding,
and cost-effectiveness.
(2) For state discretionary projects, applications are reviewed by CJD
staff members or a review group selected by the Executive Director.
CJD will make all final funding decisions based on eligibility, reason-
ableness of the project, availability of funding, and cost-effectiveness.
Contact Person: If additional information is needed, contact Sanzanna




Office of the Governor
Filed: January 26, 2005
♦ ♦ ♦
Request for Grant Applications (RFA) for the Title V - Juvenile
Justice and Delinquency Prevention (JJDP) Act Fund Program
The Criminal Justice Division (CJD) of the Governor’s Office is solic-
iting applications for local projects to implement comprehensive plans
developed by communities during the fiscal year 2006 grant cycle.
Purpose: The purpose of the Title V - Juvenile Justice and Delinquency
Prevention Act Fund is to reduce delinquency and youth violence by
supporting communities in providing their children, families, neigh-
borhoods, and institutions with the knowledge, skills, and opportunities
necessary to foster a healthy and nurturing environment which supports
the growth and development of productive and responsible citizens.
Available Funding: Federal funding is authorized under the Juvenile
Justice and Delinquency Act of 2002, Title V, Public Law 107-273,
codified as amended at 42 U.S.C. 5781 et seq. All grants awarded from
this fund must comply with the requirements contained therein.
Funding Levels:
(1) Grantees are allowed a maximum of three years of funding (this
includes any years previously funded for the same project).
(2) Minimum grant award--$25,000.
(3) Maximum grant award--$250,000.
Required Match: Grantees must provide matching funds of at least
thirty-four percent (34%) of total project expenditures. This require-
ment may be met through cash and/or in-kind contributions.
Standards: Grantees will comply with the standards applicable to this
funding source cited in Texas Administrative Code, Title 1, Part 1,
Chapter 3, and the requirements of the federal statutes, regulations and
guidelines applicable to this funding. In addition, grantees will comply
with the federal regulations at 28 C.F.R. §31.
Prohibitions: Grant funds may not be used to support the following
services, activities, and costs:
(1) admission fees or tickets to any amusement park, recreational ac-
tivity or sporting event;
(2) construction;
(3) food, meals, beverages, or other refreshments unless the expense
is for a working event where full participation by participants man-
dates the provision of food and beverages and the event is not related
to amusement and/or social activities in any way;
(4) fundraising;
(5) legal services for adult offenders;
(6) lobbying;
(7) medical services;
(8) membership dues for individuals;
(9) overtime pay;
(10) promotional gifts;
(11) proselytizing or sectarian worship;
(12) transportation, lodging, per diem or any related costs for partici-
pants, when grant funds are used to develop and conduct training;
(13) vehicles or equipment for government agencies that are for general
agency use;
(14) weapons, ammunition, explosives or military vehicles;
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(15) any expense or service that is readily available at no cost to the
grant project or that is provided by other federal, state or local funds
(e.g., supplanting); and
(16) any portion of the salary of, or any other compensation for an
elected or appointed government official, except in the case of a ju-
venile court or drug court.
Eligible Applicants:
(1) Units of local government; and
(2) Native American Tribal Governments performing law enforcement
functions.
Requirements:
(1) Each community applying for funds will have a local prevention
policy board that will direct the project and develop a three-year delin-
quency prevention plan. The prevention plan will be based on an as-
sessment of risk factors associated with the development of delinquent
behavior in the community’s children. This plan will address one or
more of the following activities:
(a) Alcohol and substance abuse prevention services;
(b) Tutoring and remedial education;
(c) Child and adolescent health and mental health services;
(d) Recreation services;
(e) Leadership and youth development activities;
(f) Teaching accountability;
(g) Assistance in the development of job training skills; and
(h) Other data-driven evidence based prevention programs.
(2) In addition, all juvenile justice projects will address one or more of
the following priorities developed in coordination with the Governor’s
Juvenile Justice Advisory Board:
(a) Family Stability--Programs or other initiatives designed to
strengthen family support systems in an effort to positively impact
the lives of youth and divert them from a path of serious, violent, or
chronic delinquency.
(b) Substance Abuse Early Intervention and Prevention--Programs or
other initiatives designed to address the use and abuse of illegal and
other prescription and nonprescription drugs and the use and abuse of
alcohol. Programs or other initiatives include control, prevention, and
treatment.
(c) Education--Programs or other initiatives designed to prevent tru-
ancy, suspension, and expulsion. School safety programs may include
support for school resource officers and law-related education.
(d) Disproportionate Minority Contact (DMC)--Programs or other ini-
tiatives designed to address the disproportionate number of juvenile
members of minority groups who come into contact with the juvenile
justice system.
(e) Justice System Impact--Programs or other initiatives designed to
impact offender accountability and/or improve the practices, policies,
or procedures within the juvenile justice system.
(f) Gang Prevention--Programs or other initiatives designed to address
issues related to juvenile gang activity, including prevention and inter-
vention efforts directed at reducing gang-related activities.
(g) Rural Access--Programs or other initiatives designed to provide
prevention, intervention, and treatment services located outside a
metropolitan area.
(h) Training--Programs or other initiatives designed to offer specialized
training for staff working directly with at-risk youth or juvenile offend-
ers that can positively impact the quality of the services, staff turnover
rates, and program stability.
Project Period: Grand-funded projects will begin on or after September
1, 2005, and will expire on or before August 31, 2006.
Application Process: Eligible applicants can download an application
kit from the Office of the Governor’s web site at http://www.gover-
nor.state.tx.us/divisions/cjd/formsapps/view.
Preferences: Preference will be given to those applicants who conduct
comprehensive community planning and demonstrate the use cost ef-
fective programs focused on proven or promising approaches to delin-
quency prevention.
Closing Date for Receipt of Applications: Submit all applications elec-
tronically to the Office of the Governor, Criminal Justice Division, via
email at cjdapps@governor.state.tx.us on or before April 1, 2005.
Selection Process:
For eligible local and regional projects:
(a) Applications are forwarded by CJD to the appropriate regional
council of governments (COG).
(b) The COG’s criminal justice advisory committee prioritizes all eligi-
ble applications based on identified community and/or comprehensive
planning, cost and program effectiveness.
(c) CJD accepts priority listings that are approved by the COG’s exec-
utive committee.
(d) CJD will make all final funding decisions based upon approved
COG priorities, reasonableness of the project, availability of funding,
and cost-effectiveness.
Contact Person: If additional information is needed, contact Sanzanna




Office of the Governor
Filed: January 26, 2005
♦ ♦ ♦
Texas Health and Human Services Commission
Request for Proposals
The Health and Human Services Commission (HHSC) announces the
issuance of Request for Proposals (RFP) #529-5-003, "Managed Care
Organizations (MCO) Management Information System (MIS)/Oper-
ations Readiness and Assessment Reviews." HHSC seeks professional
consultants and invites potential vendors to submit proposals to per-
form readiness reviews on Health Maintenance Organizations (HMOs)
and/or Exclusive Provider Organizations (EPOs) that will contract with
HHSC under the Joint Medicaid/Children’s Health Insurance Program
(CHIP) HMO RFP, #529-04-072. HHSC issued RFP #529-05-003 on
November 5, 2004. HHSC has revised and renumbered RFP #529-05-
003 as #529-5-003 and has re-classified the services sought as con-
sulting services. HHSC also has deleted the requirement found in the
original RFP that potential vendors submit a letter of intent in order to
be eligible to submit a proposal. Notice of RFP #529-5-003 is being
published in the Texas Register in accordance with the requirements of
Chapter 2254, Subchapter B, Texas Government Code.
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The consultant will be responsible for providing HHSC with an in-
dependent assessment of whether each HMO/EPO has: (1) MIS and
claims processing systems that are able to support the HMO/EPO sys-
tem and performance requirements related to the flow and use of data;
(2) MIS and claims processing systems that comply with applicable
state and federal laws, including the Health Insurance Portability and
Accountability Act (HIPAA); and (3) the ability to meet the operational
requirements outlined in the HMO or EPO contract.
A portion of the services described in this RFP comprise automated
information services, including but not limited to information
technology consulting. Before the effective date of any contract
awarded under this RFP, the awarded vendor must be a Catalog
Information Systems Vendor (CISV) as required by the Texas Build-
ing and Procurement Commission. Vendors who are not currently
approved CISVs may download the Centralized Master Bidders
List (CMBL) and CISV requirements at the following address:
http://www.tbpc.state.tx.us/stpurch/cisv.html.
All proposals will be subject to evaluation based on the evaluation cri-
teria and procedures set forth in the RFP. The consultant will be se-
lected on the basis of demonstrated competence, knowledge and qual-
ifications, considering the reasonableness of the proposed fee for ser-
vices. In accordance with the requirements of Chapter 2254, Subchap-
ter B, Texas Government Code, preference will be given to a consultant
whose principal place of business is within the state of Texas or who
will manage the project entirely from its office in Texas, all other con-
siderations being equal. The award of a contract is contingent upon
approval by the Office of the Governor of HHSC’s request for a major
consulting contract.
Interested parties may obtain a copy of the revised RFP by downloading
a copy from the HHSC website at: http://www.hhsc.state.tx.us, under
the "Business Opportunities" link and then under the "Contracting Op-
portunities" link. The revised RFP will be posted on the HHSC website
and the Texas Marketplace website on February 4, 2005.
The HHSC Project Manager and sole point of contact for the procure-
ment is:





Texas Health and Human Services Commission
P.O. Box 85200
Austin, Texas 78708-5200
ATTN: Alice Hanna, Project Manager
Physical Address for overnight, commercial and hand deliveries:
Texas Health and Human Services Commission
c/o Alice Hanna, Project Manager
11209 Metric Blvd.
Building H, Suite A
Austin, Texas 78758
To be considered, all proposals must be received on or before 4:00 p.m.,
Central Time, on February 28, 2005. Proposals received after this time
will not be considered.
The selected vendor will be expected to begin performance of the con-
tract on or about April 15, 2005.
The anticipated schedule of events is as follows:
Issuance of Revised RFP - February 4, 2005;
Deadline for submitting proposals - February 28, 2005;
Contract execution - on or before March 30, 2005.
All questions concerning the RFP should be addressed to Alice Hanna
at the address and telephone number stated above.
HHSC reserves the right to accept or reject any or all proposals submit-
ted. HHSC is under no legal or other obligation to execute any contracts
on the basis of this notice or the RFP. HHSC will not pay for any costs




Texas Health and Human Services Commission
Filed: January 26, 2005
♦ ♦ ♦
Department of State Health Services
Licensing Actions for Radioactive Materials
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Department of State Health Services
Filed: January 24, 2005
♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Multifamily Housing Revenue Bonds (Grove Village and
Pleasant Village Apartments) Series 2005
Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at Frederick
Douglass Elementary School, 226 N. Jim Miller Road, Dallas, Texas
75217, at 6:00 p.m. on February 22, 2005 with respect to an issue of
tax-exempt multifamily residential rental development revenue bonds
in an aggregate principal amount not to exceed $13,000,000 and taxable
bonds, if necessary, in an amount to be determined, to be issued in one
or more series (the "Bonds"), by the Issuer. The proceeds of the Bonds
will be loaned to Grove Village Limited Partnership, a limited partner-
ship, and Pleasant Village Limited Partnership, a limited partnership,
or a related persons or affiliates thereof (the "Borrowers") to finance a
portion of the costs of acquiring, constructing and equipping two mul-
tifamily housing developments (the "Developments") described as fol-
lows: Grove Village Apartments will be a 232-unit multifamily resi-
dential rental development to be located at approximately 7209 South
Loop 12, Dallas County, Texas and Pleasant Village Apartments will
be a 200-unit multifamily residential rental development to be located
at 378 N. Jim Miller Road, Dallas County, Texas. The Developments
initially will be owned by the Borrowers.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Developments and the issuance
of the Bonds. Questions or requests for additional information may
be directed to Robbye Meyer at the Texas Department of Housing and
Community Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-2213;
and/or robbye.meyer@tdhca.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Robbye Meyer in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robbye Meyer prior to the date scheduled for the
hearing. Individuals who require a language interpreter for the hearing
should contact Robbye Meyer at least three days prior to the hearing
date. Personas que hablan español y requieren un intérprete, favor de
llamar a Jorge Reyes al siguiente número (512) 475-4577 por lo menos
tres días antes de la junta para hacer los preparativos apropiados.
Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before
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♦ ♦ ♦
Multifamily Housing Revenue Bonds (Waxahachie Senior
Apartments) Series 2005
Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at Wedge-
worth Elementary School, 405 Solon Road, Waxahachie, Texas 75165,
at 7:00 p.m. on February 24, 2005 with respect to an issue of tax-
exempt multifamily residential rental development revenue bonds in
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an aggregate principal amount not to exceed $10,100,000 and taxable
bonds, if necessary, in an amount to be determined, to be issued in one
or more series (the "Bonds"), by the Issuer. The proceeds of the Bonds
will be loaned to Senior Apartments of Waxahachie, L.P., a limited
partnership, or a related person or affiliate thereof (the "Borrower") to
finance a portion of the costs of acquiring, constructing and equipping
a multifamily housing development (the "Development") described as
follows: 180-unit senior multifamily residential rental development to
be located on the south side of the Highway 287 Bypass approximately
3/4 of a mile west of the intersection of Ovilla Road and the Highway
287 Bypass, Ellis County, Texas. The Development initially will be
owned by the Borrower.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance
of the Bonds. Questions or requests for additional information may
be directed to Robbye Meyer at the Texas Department of Housing and
Community Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-2213;
and/or robbye.meyer@tdhca.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Robbye Meyer in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robbye Meyer prior to the date scheduled for the
hearing. Individuals who require a language interpreter for the hearing
should contact Robbye Meyer at least three days prior to the hearing
date. Personas que hablan español y requieren un intérprete, favor de
llamar a Jorge Reyes al siguiente número (512) 475-4577 por lo menos
tres días antes de la junta para hacer los preparativos apropiados.
Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before
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The Houston-Galveston Area Council (H-GAC) is requesting written
proposals to provide congestion mitigation analysis and transportation
control measures data collection. The primary objective of this project
is to gather traffic and transportation system data to enable the H-GAC
to determine whether adding single-occupant vehicle capacity to an
existing roadway facility or corridor is justified.
A pre-proposal meeting is scheduled at 2 p.m. on Wednesday, Feb-
ruary 9, 2005, at H-GAC offices. Submittals are due by 2 p.m. on
Wednesday, February 23, 2005. Late submittals will NOT be ac-
cepted. Six (6) typewritten, bound/stapled and signed copies are re-
quired.
The Request for Proposals packet can be downloaded from the H-GAC
Transportation Department Web site at www.h-gac.com/transporta-
tion. Interested firms may also obtain the packet at the H-GAC of-
fices at 3555 Timmons Lane, Suite 120, Houston, Texas 77027, or
by contacting ILyas Choudry at 713-993-4564, or Jerry Bobo at 713-
993-4571. All questions regarding the Request for Proposals must be
made in writing, and can be sent to the attention of ILyas Choudry by
email to ilyas.choudry@h-gac.com, faxed to 713-993-4508, or mailed
to the Houston-Galveston Area Council, P.O. Box 22777, Houston, TX
77227-2777. While questions regarding this request for proposals are
welcome anytime, no scope of services questions will be answered be-





Filed: January 26, 2005
♦ ♦ ♦
Texas Department of Insurance
Company Licensing
Application to change the name of INDUSTRIAL-ALLIANCE
PACIFIC LIFE INSURANCE COMPANY to INDUSTRIAL AL-
LIANCE INSURANCE AND FINANCIAL SERVICES INC. OF
CANADA, a foreign life, accident and/or health company. The home
office is in Vancouver, Canada.
Application for admission to the State of Texas by PHYSICIANS IN-
SURANCE COMPANY, a foreign fire and/or casualty company. The
home office is in Pompano Beach, Florida.
Application for admission to the State of Texas by STANFORD LIFE
INSURANCE COMPANY, a foreign life, accident and/or health com-
pany. The home office is in Phoenix, Arizona.
Application for admission to the State of Texas by UNIVERSAL IN-
SURANCE COMPANY OF TEXAS, a foreign fire and/or casualty
company. The home office is in Sarasota, Florida.
Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas, 78701, within 20 days after this notice is
published in the Texas Register.
TRD-200500364
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 26, 2005
♦ ♦ ♦
Texas Department of Licensing and Regulation
Correction of Error
The Texas Department of Licensing and Regulation adopted amend-
ments to 16 TAC §§68.1, 68.10, 68.20, 68.30, 68.31, 68.50 - 68.54,
68.65, 68.70, 68.74 - 68.76, 68.79, 68.80, 68.90, 68.93, 68.100, and
68.101 and new §68.102 and §68.103 in the January 28, 2005, issue of
the Texas Register (30 TexReg 382).
The preamble to the rule adoption states:
". . . §68.102(b)(2)(C) has been changed to specify that the maximum
distance from the curb line to the detectable warning’s edge nearest the
curb line is 10" rather than 8"." Due to an error in the agency’s docu-
ment submission, the text of §68.102 published on page 388, column
2 does not include this change. In addition, the phrase "as a minimum
24" in depth" should be "at a minimum of 24" in depth."
The text of §68.102(b)(2)(C) should read as follows:
(C) At diagonal curb ramps constructed within the public right-of-way,
detectable warnings complying with TAS 4.29 at a minimum of 24"
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in depth (in the direction of pedestrian travel) and extending the full
width of the curb ramp or landing, or textures complying with TAS
4.7.4, shall be provided. Additionally, the department will allow the
detectable warning to be curved with the radius of the corner. The
detectable warning shall be located so that the edge nearest the curb




Instant Game Number 529 "Wheel of Fortune"
This game procedure is being amended to reflect changes in the
programming parameters and validation requirements. This amended
game procedure supersedes the game procedure that was published in
the January 14, 2005, issue of the Texas Register (30 TexReg 145).
1.0 Name and Style of Game.
A. The name of Instant Game No. 529 is "WHEEL OF FORTUNE".
The play style is "key symbol match with auto win".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 529 shall be $2.00 per ticket.
1.2 Definitions in Instant Game No. 529.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: B, C, D, F, G,
H, J, K, L, M, N, P, Q, R, S, T, V, W, X, Y, Z, WHEEL SYMBOL, $1.00,
$2.00, $3.00, $5.00, $8.00, $10.00, $15.00, $20.00, $25.00, $50.00,
$100, $200, $1,000, $2,500 and $25,000.
D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.
G. Low-Tier Prize - A prize of $2.00, $3.00, $5.00, $8.00, $10.00,
$15.00 or $20.00.
H. Mid-Tier Prize - A prize of $50.00, $100 or $200.
I. High-Tier Prize - A prize of $1,000, $2,500 or $25,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (529), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 250 within each pack. The format will be: 529-0000001-001.
L. Pack - A pack of "WHEEL OF FORTUNE" Instant Game tickets
contains 250 tickets, packed in plastic shrink-wrapping and fanfolded
in pages of two (2). Tickets 001 and 002 will be on the top page; tickets
002 and 003 on the next page; etc.; and tickets 249 and 250 will be on
the last page. Please note the books will be in a A - B configuration.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"WHEEL OF FORTUNE" Instant Game No. 529 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "WHEEL OF FORTUNE" Instant Game is de-
termined once the latex on the ticket is scratched off to expose 23
(twenty-three) Play Symbols. If a player matches any of YOUR LET-
TERS play symbols to any of the WHEEL LETTERS play symbols the
player wins prize for that letter. If a player reveals a wheel symbol the
player wins $20 instantly. No portion of the display printing nor any
extraneous matter whatsoever shall be usable or playable as a part of
the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 23 (twenty-three) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 23
(twenty-three) Play Symbols under the latex overprint on the front por-
tion of the ticket, exactly one Serial Number, exactly one Retailer Val-
idation Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
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15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 23 (twenty-three) Play Symbols must be exactly one
of those described in Section 1.2.C of these Game Procedures.
17. Each of the 23 (twenty-three) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical "spot for
spot" play data.
B. No duplicate non-winning Your Letters play symbols on a ticket.
C. No duplicate Wheel Letters play symbols on a ticket.
D. No three (3) or more like non-winning prize symbols on a ticket.
E. The wheel symbol will never appear more than once on a ticket.
F. Non-winning prize symbols will never be the same as the winning
prize symbol(s).
G. The wheel symbol will always appear with the $20 prize symbol.
2.3 Procedure for Claiming Prizes.
A. To claim a "WHEEL OF FORTUNE" Instant Game prize of $2.00,
$3.00, $5.00, $8.00, $10.00, $15.00, $20.00, $50.00, $100, or $200,
a claimant shall sign the back of the ticket in the space designated on
the ticket and present the winning ticket to any Texas Lottery Retailer.
The Texas Lottery Retailer shall verify the claim and, if valid, and upon
presentation of proper identification, make payment of the amount due
the claimant and physically void the ticket; provided that the Texas
Lottery Retailer may, but is not, in some cases, required to pay a $50.00,
$100 or $200 ticket. In the event the Texas Lottery Retailer cannot
verify the claim, the Texas Lottery Retailer shall provide the claimant
with a claim form and instruct the claimant on how to file a claim with
the Texas Lottery. If the claim is validated by the Texas Lottery, a check
shall be forwarded to the claimant in the amount due. In the event the
claim is not validated, the claim shall be denied and the claimant shall
be notified promptly. A claimant may also claim any of the above prizes
under the procedure described in Section 2.3.B and Section 2.3.C of
these Game Procedures.
B. To claim a "WHEEL OF FORTUNE" Instant Game prize of $1,000,
$2,500 or $25,000, the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification. When paying a prize of $600 or more, the Texas Lottery
shall file the appropriate income reporting form with the Internal
Revenue Service (IRS) and shall withhold federal income tax at a rate
set by the IRS if required. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.
C. As an alternative method of claiming a "WHEEL OF FORTUNE"
Instant Game prize, the claimant must sign the winning ticket, thor-
oughly complete a claim form, and mail both to: Texas Lottery Com-
mission, Post Office Box 16600, Austin, Texas 78761-6600. The risk
of sending a ticket remains with the claimant. In the event that the claim
is not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:
1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "WHEEL
OF FORTUNE" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "WHEEL OF FORTUNE" Instant Game, the
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Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, a ticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appears in that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on a claim form, the Executive Director shall make
payment to the player whose signature appears on the back of the ticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
10,080,000 tickets in the Instant Game No. 529. The approximate
number and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 529 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 529, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
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Instant Game Number 533 "Set for Life"
1.0 Name and Style of Game.
A. The name of Instant Game No. 533 is "SET FOR LIFE". The play
style is "key number match with auto win and/or multiplier".
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1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 533 shall be $10.00 per ticket.
1.2 Definitions in Instant Game No. 533.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 5,
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26,
27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, COIN SYMBOL,
STAR SYMBOL, LIFE SYMBOL, $1.00, $2.00, $3.00, $5.00, $10.00,
$20.00, $50.00, $100, $200, $500, $1,000, $2,500 and $5,000/WK.
D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ which will only appear on low-tier winners and will always have a
slash through it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.
G. Low-Tier Prize - A prize of $10.00 or $20.00.
H. Mid-Tier Prize - A prize of $50.00, $100, $200 or $500.
I. High-Tier Prize - A prize of $1,000, $2,500 or $5,000/WK ($5,000
per week not to exceed $5,000,000 total).
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (533), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 050 within each pack. The format will be: 533-0000001-001.
L. Pack - A pack of "SET FOR LIFE" Instant Game tickets contains
50 tickets, packed in plastic shrink-wrapping and fanfolded in pages of
one (1). Ticket back 050 will be exposed on one side of the pack and
ticket front 001 on the other side.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"SET FOR LIFE" Instant Game No. 533 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "SET FOR LIFE" Instant Game is determined once
the latex on the ticket is scratched off to expose 44 (forty-four) play
symbols. If a player matches any of YOUR NUMBERS play symbols
to any of the WINNING NUMBERS play symbols, the player will win
prize shown for that number. If a player reveals a COIN SYMBOL, the
player wins prize indicated instantly. If a player reveals a STAR SYM-
BOL, the player wins ten (10) times the prize shown. If the player
reveals a LIFE play symbol, the player wins $5,000 per week (not to
exceed $5,000,000 total). No portion of the display printing nor any
extraneous matter whatsoever shall be usable or playable as a part of
the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 44 (forty-four) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
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4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 44
(forty-four) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 44 (forty-four) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.
17. Each of the 44 (forty-four) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. No four or more like non-winning prize symbols on a ticket.
C. No duplicate WINNING NUMBERS play symbols on a ticket.
D. No duplicate non-winning YOUR NUMBERS play symbols on a
ticket.
E. The STAR (win x 10) play symbol will only appear on intended
winning tickets as dictated by the prize structure.
F. The LIFE play symbol will only appear with the $5,000/WK prize
symbol and both symbols will only appear on the three winning tickets
as dictated by the prize structure.
G. Non-winning prize symbols will never be the same as the winning
prize symbol(s).
H. No prize amount in a non-winning spot will correspond with the
YOUR NUMBERS play symbol (i.e. 5 and $5).
2.3 Procedure for Claiming Prizes.
A. To claim a "SET FOR LIFE" Instant Game prize of $10.00, $20.00,
$50.00, $100, $200, or $500, a claimant shall sign the back of the ticket
in the space designated on the ticket and present the winning ticket
to any Texas Lottery Retailer. The Texas Lottery Retailer shall verify
the claim and, if valid, and upon presentation of proper identification,
make payment of the amount due the claimant and physically void the
ticket; provided that the Texas Lottery Retailer may, but is not, in some
cases, required to pay a $50.00, $100, $200 or $500 ticket. In the event
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery
Retailer shall provide the claimant with a claim form and instruct the
claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.
B. To claim a "SET FOR LIFE" Instant Game prize of $1,000 or $2,500,
the claimant must sign the winning ticket and present it at one of the
Texas Lottery’s Claim Centers. If the claim is validated by the Texas
Lottery, payment will be made to the bearer of the validated winning
ticket for that prize upon presentation of proper identification. When
paying a prize of $600 or more, the Texas Lottery shall file the appro-
priate income reporting form with the Internal Revenue Service (IRS)
and shall withhold federal income tax at a rate set by the IRS if re-
quired. In the event that the claim is not validated by the Texas Lottery,
the claim shall be denied and the claimant shall be notified promptly.
C. As an alternative method of claiming a "SET FOR LIFE" Instant
Game prize of $10.00, $20.00, $50.00, $100, $200, $500, $1,000 or
$2,500, the claimant must sign the winning ticket, thoroughly complete
a claim form, and mail both to: Texas Lottery Commission, Post Office
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket
remains with the claimant. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.
D. When claiming a "SET FOR LIFE" Instant Game prize of $5,000
per week , (not to exceed $5,000,000 total), the claimant must choose
one of the following four (4) payment options for receiving the prize:
1. Weekly via direct deposit to the winner’s account. With this plan,
upon validation of the prize, 52 weekly payments of $5,000, less any
taxes and/or other offsets or mandatory withholdings required by law,
will be made each Wednesday up to $260,000 per year. Additional
payment(s) may be made to reach the total maximum payment of
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$5,000,000. *NOTE: The investment is based on 52 weeks per year.
Some years may have 53 weeks per year, however, only 52 weeks per
year will be paid. On years with 53 weeks, no payment will be made
on the last Wednesday in December.
2. Monthly via direct deposit to the winner’s account. With this plan,
upon validation of the prize, an initial payment of $21,674 less any
taxes and/or other offsets or mandatory withholdings required by law,
will be made each year on the first business day of the month of the
claim. A payment of $21,666 less any taxes and/or other offsets or
mandatory withholdings required by law, will be made on the first busi-
ness day for the remaining eleven months of each year for a combined
total of up to $260,000 per year. Monthly payments will be made
for a period 231 months with the final payment of $16,660 less any
taxes and/or other offsets or mandatory withholdings required by law,
to reach the total maximum payment of $5,000, 000.
3. Quarterly via direct deposit to the winner’s account. With this plan,
upon validation of the prize, a payment of $65,000 less any taxes and/or
other offsets or mandatory withholdings required by law, will be made
four times a year on the first business day of the first month of each
calendar quarter (January, April, July, October) for a total of $260,000
per year. Quarterly payments will be made for approximately 19 years
for a total of 77 quarters with the final quarterly payment of $60,000
less any taxes and/or other offsets or mandatory withholdings required
by law, to reach the total maximum payment of $5,000,000.
4. Annually via direct deposit to the winner’s account. With this plan,
Upon validation of the prize, a payment of $260,000 less any taxes
and/or other offsets or mandatory withholdings required by law, will
be made once a year on the first business day of the anniversary month
of the claim. Annual payments will be made for a period of 19 years or
a total of 19 annual payments. One additional payment of $60,000 less
any taxes and/or other offsets or mandatory withholdings required by
law, will be made to reach the total maximum payment of $5,000,000.
5. If a payment falls on a holiday or weekend, the payment will be
made on the following business day.
E. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:
1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
F. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "SET FOR
LIFE" Instant Game, the Texas Lottery shall deliver to an adult member
of the minor’s family or the minor’s guardian a check or warrant in the
amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "SET FOR LIFE" Instant Game, the Texas
Lottery shall deposit the amount of the prize in a custodial bank ac-
count, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, a ticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appears in that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on a claim form, the Executive Director shall make
payment to the player whose signature appears on the back of the ticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
8,040,000 tickets in the Instant Game No. 533. The approximate num-
ber and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 533 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 533, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
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Instant Game No. 537 Lucky 7’s
1.0 Name and Style of Game.
A. The name of Instant Game No. 537 is "LUCKY 7’S". The play
style is "three in a line".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 537 shall be $1.00 per ticket.
1.2 Definitions in Instant Game No. 537.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol- The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 2, 3, 4, 5,
6, 7, 8, 9, $1.00, $2.00, $3.00, $5.00, $7.00, $11.00, $17.00, $20.00,
$27.00, $47.00, $77.00 $100, $200 and $2,000.
D. Play Symbol Caption- the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.
G. Low-Tier Prize - A prize of $1.00, $2.00, $3.00, $5.00, $7.00,
$11.00, $17.00 or $20.00.
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H. Mid-Tier Prize - A prize of $27.00, $47.00, $77.00, $100 or $200.
I. High-Tier Prize- A prize of $2,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (537), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 250 within each pack. The format will be: 537-0000001-001.
L. Pack - A pack of "LUCKY 7’S" Instant Game tickets contains 250
tickets, packed in plastic shrink-wrapping and fanfolded in pages of
five (5). Tickets 001 to 005 will be on top page; tickets 006 to 010 on
the next page; etc.; and tickets 246 to 250 will be on the last page. A
ticket will be folded over on both the front and back of the book so both
ticket art and tickets backs are displayed in the shrink-wrap.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"LUCKY 7’S" Instant Game No. 537 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "LUCKY 7’S" Instant Game is determined once
the latex on the ticket is scratched off to expose 10 (ten) Play Symbols.
If a player reveals three identical play symbols, 7’s, either diagonally,
vertically or horizontally then the player wins the prize shown in the
prize box. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 10 (ten) Play Symbols must appear under the latex overprint
on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 10
(ten) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 10 (ten) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.
17. Each of the 10 (ten) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. Every ticket will contain a minimum of four 7 symbols.
C. No ticket will contain 3 or more of a kind other than the 7 symbol.
D. A ticket may only win once.
2.3 Procedure for Claiming Prizes.
A. To claim a "LUCKY 7’S" Instant Game prize of $1.00, $2.00, $3.00,
$5.00, $7.00, $11.00, $17.00, $20.00, $27.00, $47.00, $77.00, $100 or
$200, a claimant shall sign the back of the ticket in the space desig-
nated on the ticket and present the winning ticket to any Texas Lot-
tery Retailer. The Texas Lottery Retailer shall verify the claim and, if
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valid, and upon presentation of proper identification, make payment of
the amount due the claimant and physically void the ticket; provided
that the Texas Lottery Retailer may, but is not, in some cases, required
to pay a $27.00, $47.00, $77.00, $100 or $200 ticket. In the event
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery
Retailer shall provide the claimant with a claim form and instruct the
claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.
B. To claim a "LUCKY 7’S" Instant Game prize of $2,000, the claimant
must sign the winning ticket and present it at one of the Texas Lot-
tery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identification. When paying a
prize of $600 or more, the Texas Lottery shall file the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim shall
be denied and the claimant shall be notified promptly.
C. As an alternative method of claiming a "LUCKY 7’S" Instant Game
prize, the claimant must sign the winning ticket, thoroughly complete a
claim form, and mail both to: Texas Lottery Commission, Post Office
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket
remains with the claimant. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:
1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "LUCKY
7’S" Instant Game, the Texas Lottery shall deliver to an adult member
of the minor’s family or the minor’s guardian a check or warrant in the
amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "LUCKY 7’S" Instant Game, the Texas Lot-
tery shall deposit the amount of the prize in a custodial bank account,
with an adult member of the minor’s family or the minor’s guardian
serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, a ticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appears in that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on a claim form, the Executive Director shall make
payment to the player whose signature appears on the back of the ticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
17,040,000 tickets in the Instant Game No. 537. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 537 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 537, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: January 20, 2005
♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Designation as an Eligible
Telecommunications Carrier Pursuant to P.U.C. Substantive
Rule §26.418
Notice is given to the public of an application filed with the Public
Utility Commission of Texas on January 20, 2005, for designation as
an eligible telecommunications carrier (ETC) pursuant to P.U.C. Sub-
stantive Rule §26.418.
Docket Title and Number: Application of Mid-Tex Cellular, Ltd. For
Designation as an Eligible Telecommunications Carrier (ETC). Docket
Number 30666.
The Application: The company is requesting ETC designation in order
to be eligible to receive federal and state universal service funding to
assist it in providing universal service in Texas. Pursuant to 47 U.S.C.
§214(e), the commission, either upon its own motion or upon request,
shall designate qualifying common carriers as ETCs for service areas
set forth by the commission.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than February 18, 2005. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-




Public Utility Commission of Texas
Filed: January 25, 2005
♦ ♦ ♦
Notice of Application for Relinquishment of a Service Provider
Certificate of Operating Authority
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On June 18, 2005, Megsinet-CLEC, Inc. filed an application with the
Public Utility Commission of Texas (commission) to relinquish its ser-
vice provider certificate of operating authority (SPCOA) granted in SP-
COA Certificate Number 60221. Applicant intends to relinquish its
certificate.
The Application: Application of Megsinet-CLEC, Incorporated to Re-
linquish its Service Provider Certificate of Operating Authority, Docket
Number 30660.
Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than February 9, 2005. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should




Public Utility Commission of Texas
Filed: January 25, 2005
♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on January 14, 2005, for a service
provider certificate of operating authority (SPCOA), pursuant to Public
Utility Regulatory Act (PURA) §§54.151 - 54.156.
Docket Title and Number: Application of West Telcom, Incorporated
for a Service Provider Certificate of Operating Authority, Docket Num-
ber 30653 before the Public Utility Commission of Texas.
Applicant intends to provide plain old telephone service.
Applicant’s requested SPCOA geographic area includes the area of
Texas comprising the Dallas Local Access and Transport Area (LATA).
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than February 9, 2005. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-




Public Utility Commission of Texas
Filed: January 20, 2005
♦ ♦ ♦
Notice of Application to Amend Certificated Service Area
Boundaries
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application filed on January 18, 2005, for an
amendment to certificated service area boundaries.
Docket Style and Number: Application of TXU Electric Delivery Com-
pany for a Certificate of Convenience for Service Area Boundaries
within Dallas County, Texas. Docket Number 30661.
The Application: The proposed boundary amendment will realign the
electric service area boundaries at the General Dynamic’s Ordinance
and Tactical Systems facility to allow TXU Electric Delivery Company
(TXU Delivery) to serve the entire site. A section of the facility site,
comprising three individual structures, is located in the singly certifi-
cated service area of Garland Power and Light (Garland) and is pro-
vided electric service by Garland. TXU Delivery requests an exception
in service area to serve the three structures located in the singly certifi-
cated area of Garland. Garland has agreed with a change in service
arrangement.
Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas no later than February 11, 2005,
by mail at P. O. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-




Public Utility Commission of Texas
Filed: January 25, 2005
♦ ♦ ♦
Notice of Filing Made for Approval of a Tariff Rate Change
for a Tariff Rate Change Pursuant to P.U.C. Substantive Rule
§26.171
Notice is given to the public of an application filed by North Texas Tele-
phone Company (North Texas) with the Public Utility Commission of
Texas (commission) on January 10, 2005, to make a tariff rate change.
Title and Control Number: Application of North Texas Telephone
Company (North Texas) for Approval of Minor Rate Changes Pursuant
to P.U.C. Substantive Rule §26.171. Tariff Control Number 30641.
The Application: North Texas has filed a statement of intent with the
commission to implement rate changes to its residential and business
monthly Local Exchange Access Line Service and Returned Check
Charge. North Texas also intends to revise and re-classify its Service
Order Charges. North Texas estimates that this tariff change will in-
crease the regulated intrastate gross annual revenues of the company
by $10,630 for the first year of service, which is less than 3% of North
Texas’ gross annual intrastate revenues.
For a copy of the proposed tariffs or for further information regard-
ing this application, customers should contact North Texas Telephone
Company at 6100 Highway 16, DeLeon, TX 76444 or call (254) 893-
2003 during regular business hours.
Customers have a right to petition the commission for a review of this
application. If the commission receives a complaint relating to the pro-
posed change from either an affected intrastate access customer or a
group of affected intrastate access customers that, the preceding 12
months, the company billed more than 10% of its total intrastate gross
access revenues, the application will be docketed. The deadline to com-
ment or request to intervene in this proceeding is April 1, 2005. Per-
sons wishing to comment or intervene should contact the Public Utility
Commission of Texas, Customer Protection Division, P.O. Box 13326,
Austin, Texas 78711- 3326 or call the commission at (512) 936-7120 or
in Texas (toll-free) at 1-888-782-8477. Hearing- and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(toll-free) 1-800-735-2988.
TRD-200500263
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Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: January 19, 2005
♦ ♦ ♦
Texas Department of Transportation
Public Notice--Aviation
Pursuant to Transportation Code, §21.111 and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.
For information regarding actions and times for aviation public hear-
ings, please go to the following web site:
http://www.dot.state.tx.us
Click on Aviation, click on Aviation Public Hearing. Or, contact Joyce
Moulton, Aviation Division, 150 East Riverside, Austin, Texas 78704,




Texas Department of Transportation
Filed: January 20, 2005
♦ ♦ ♦
Request for Proposal for Aviation Engineering Services
The City of Spearman, through its agent, the Texas Department of
Transportation (TxDOT), intends to engage an aviation professional
engineering firm for services pursuant to Government Code, Chapter
2254, Subchapter A. TxDOT, Aviation Division will solicit and re-
ceive proposals for professional aviation engineering design services
described in this notice.
Airport Sponsor: City of Spearman, Spearman Municipal Airport. Tx-
DOT CSJ No.:0304SPEAR Scope: Provide engineering/design ser-
vices to rehabilitate runway 2/20; mark runway 2/20; rehabilitate par-
allel & stub taxiways.
The DBE goal is set at 0%. TxDOT Project Manager is Russell Deason.
To assist in your proposal preparation the most recent Airport Layout
Plan, 5010 drawing, and project narrative are available online by se-
lecting "Spearman Municipal Airport" at:
www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm
Interested firms shall utilize the latest version of Form AVN-550, titled
"Aviation Engineering Services Proposal." The form may be requested
from TxDOT, Aviation Division, 125 E. 11th Street, Austin, Texas
78701-2483, phone number, 1-800-68-PILOT (74568). The form may
be emailed by request or downloaded from the TxDOT web site, URL
address:
http://www.dot.state.tx.us/avn/avn550.doc
The form may not be altered in any way. All printing must be in black
on white paper, except for the optional illustration page. Firms must
carefully follow the instructions provided on each page of the form.
Proposals may not exceed the number of pages in the proposal format.
The proposal format consists of seven pages of data plus two optional
pages consisting of an illustration page and a proposal summary page.
Proposals shall be stapled but not bound in any other fashion. PRO-
POSALS WILL NOT BE ACCEPTED IN ANY OTHER FORMAT.
(Attention: To ensure utilization of the latest version of Form 550, firms
are encouraged to download Form 550 from the TxDOT website as
addressed above. Utilization of Form 550 from a previous download
may not be the exact same format. Form 550 is an MS Word Template).
Four completed, unfolded copies of Form AVN 550 must be post-
marked by U. S. Mail by midnight Friday, February 25, 2005 (CDST).
Mailing address: TxDOT, Aviation Division, 125 E. 11th Street,
Austin, Texas 78701-2483. Overnight delivery must be received by
4:00 p.m. Monday, February 28, 2005; overnight address: TxDOT,
Aviation Division, 200 E. Riverside Drive, Austin, Texas, 78704.
Hand delivery must be received by 4:00 p.m. Monday, February 28,
2005 (CDST); hand delivery address: 150 E. Riverside Drive, 5th
Floor, South Tower, Austin, Texas 78704. Electronic facsimiles or
forms sent by email will not be accepted. Please mark the envelope of
the forms to the attention of Amy Slaughter.
The consultant selection committee will be composed of local govern-
ment members. The final selection by the sponsor’s committee will
generally be made following the completion of review of proposals.
The committee will review all proposals and rate and rank each. The
criteria for evaluating engineering proposals can be found at:
www.dot.state.tx.us/business/avnconsultinfo.htm
All firms will be notified and the top rated firm will be contacted to
begin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews of the top rated firms if the committee
deems it necessary. In such case, selection will be made following
interviews.
If there are any procedural questions, please contact Amy Slaughter,
Grant Manager, or Russell Deason, Project Manager for technical ques-




Texas Department of Transportation
Filed: January 25, 2005
♦ ♦ ♦
Request for Proposal - Private Consultant Services
The Texas Department of Transportation (TxDOT) announces a Re-
quest for Proposal (RFP) for private consultant services pursuant to
Government Code, Chapter 2254, Subchapter B. The term of the con-
tract will be from project initiation to 270 days later. The Maintenance
Division (division) of TxDOT will administer the contract. The RFP
will be released on February 11, 2005 and is contingent upon the find-
ing of fact from the Governor’s Office.
Purpose: The consultant is needed to develop and document functional
requirements for a new maintenance management application. Based
on the requirements, the consultant will also propose and document al-
ternative solutions for the new system. The requirements and alterna-
tive solutions will be used to determine the feasibility of replacing the
current Maintenance Management Information System (MMIS) with a
new system which will extend the functionality of the existing appli-
cation. The consultant will: develop a comprehensive description of
functional requirements for each management level for each module
within the Maintenance Management Cycle as defined by the Main-
tenance Division and document alternative solutions to be considered
during phase 2 of the project.
Eligible Applicants: Eligible applicants include, but are not limited
to, organizations that provide private consulting services.
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Program Goal: The completion of a report that documents business
requirements for a new application and proposed solutions for the new
application.
Review and Award Criteria: Each application will first be screened
for completeness and timeliness. Proposals that are deemed incomplete
or arrive after the deadline will not be reviewed. A team of reviewers
from the division will evaluate the proposals as to the private consul-
tant’s competence, knowledge, and qualifications and as to the reason-
ableness of the proposed fee for the services. The criteria and review
process are further described in the RFP.
Deadlines: TxDOT must receive proposals prepared according to in-
structions in the RFP package at or before March 11, 2005, 5:00 p.m.
Central Daylight Time.
To Obtain a Copy of the RFP: Requests for a copy of the RFP
should be submitted to Brandye Payne, Texas Department of Trans-
portation, Maintenance Division, 125 East 11th Street, Austin, Texas
78701-2483. Telephone (512) 416-3191. Fax (512) 416-2941.
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Texas Department of Transportation
Filed: January 25, 2005
♦ ♦ ♦
The University of Texas System
Notice on Entering into Major Consulting Services Contract
In accordance with the provisions of Chapter 2254, Texas Government
Code, The University of Texas at San Antonio has entered into a con-
tract for consulting services more particularly described in the Request
for Proposal for Consulting Services related to the food service master
plan, published in the Texas Register on October 22, 2004, (29 TexReg
10322). The consultant will design and implement a new master food
service plan and provide advisory service.
The name and address of the consultant is as follows:
Worrell Design
10200 Richmond Ave Ste 280
Houston, TX 77042-416055
The University will pay an amount not to exceed $36,300.00. The ini-
tial term of the contract shall be for a period starting January 24, 2005
through May 2005. Final reports are due no later than May 31, 2005.




The University of Texas at San Antonio
6900 N. Loop 1604 West





Counsel and Secretary to the Board
The University of Texas System
Filed: January 26, 2005
♦ ♦ ♦
Request for Proposal - Consulting Services
The University of Texas Southwestern Medical Center at Dallas
Notice of Intent to Seek Consulting Services Related to Clinical Service
Strategic Planning
The University of Texas Southwestern Medical Center at Dallas will
be seeking competitive sealed proposals to hire a consultant to provide
U. T. Southwestern with the development of a comprehensive clinical
strategic plan. The consultant will develop various deliverables includ-
ing a Stakeholder Interview Survey Tool and Analysis Process, devel-
opment of processes for U. T. Southwestern’s Health System Planning
Team to be involved in the clinical services planning process, the de-
velopment of an implementation plan for a minimum of one year, and
a comprehensive Strategic Plan Document that provides a road map for
3-5 years, including implementation workplans and infrastructure cap-
ital investments.
The President of U. T. Southwestern has made a finding of fact that
the consulting services are necessary. U. T. Southwestern does not cur-
rently have the in-house expertise to complete this project.
The award for the services will be made by a review of competitive
sealed proposals that will result in the best value to the University.
Parties interested in a copy of the Request for Proposal should contact:
Trish Smith
Associate Vice President for Health System Planning
UT Southwestern Medical Center at Dallas




The proposal submission deadline will be Monday, February 28, 2005
at 3:00 p.m. Central Time.
TRD-200500341
Francie A. Frederick
Counsel and Secretary to the Board
The University of Texas System
Filed: January 25, 2005
♦ ♦ ♦
Request for Proposal - Consulting Services
The University of Texas Southwestern Medical Center at Dallas
Notice of Intent to Seek Consulting Services Related to ERP Business
Case Development and System Selection Services
The University of Texas Southwestern Medical Center at Dallas is seek-
ing competitive sealed proposals for consulting assistance and system
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selection services of a new Enterprise Resource Planning (ERP) solu-
tion for the university, with a primary focus on finance, materials man-
agement and human resources modules. A major component of these
selection services will include the development of a business case for
the U. T. Southwestern Health System, identifying the projected busi-
ness benefits of implementing an ERP system as well as projecting de-
tailed capital and operating costs for implementing and supporting the
new processes and systems. Finally, the consultant will recommend an
ERP system vendor, based on its ability to meet the requirements de-
fined in the Business Case, and will also provide a recommend scope
and approach for system implementation.
The President of U. T. Southwestern has made a finding of fact that
the consulting services are necessary. U. T. Southwestern does not cur-
rently have the in-house expertise to complete this project.
The award for the services will be made by a review of competitive
sealed proposals that will result in the best value to the University.
Parties interested in obtaining a copy of the Request for Proposal should
contact:
Mr. Timothy G. Stephens
Director, Information Resources








Counsel and Secretary to the Board
The University of Texas System
Filed: January 26, 2005
♦ ♦ ♦
Texas Workers’ Compensation Commission
Invitation to Apply to the Medical Advisory Committee (MAC)
The Texas Workers’ Compensation Commission seeks to have a diverse
representation on the MAC and invites qualified individuals from all re-
gions of Texas to apply for openings on the MAC in accordance with the
eligibility requirements of the Procedures and Standards for the Med-
ical Advisory Committee. The Medical Review Division is currently
accepting applications for the following Medical Advisory Committee
representative vacancies:
Primary
* Public Health Care Facility
Alternate






* General Public Representative 1
* General Public Representative 2
Commissioners for the Texas Workers’ Compensation Commission
appoint the Medical Advisory Committee members who are composed
of 18 primary and 18 alternate members representing health care
providers, employees, employers, insurance carriers, and the general
public. Primary members are required to attend all Medical Advisory
Committee meetings, subcommittee meetings, and work group
meetings to which they are appointed. The alternate member may
attend all meetings, however during a primary member’s absence, the
alternate member must attend meetings to which the primary member
is appointed. Requirements and responsibilities of members are
established in the Procedures and Standards for the Medical Advisory
Committee as adopted by the Commission.
The Medical Advisory Committee meetings must be held at least quar-
terly each fiscal year during regular Commission working hours. Mem-
bers are not reimbursed for travel, per diem, or other expenses asso-
ciated with Committee activities and meetings. Voluntary service on
the Medical Advisory Committee is greatly appreciated by the TWCC
Commissioners and the TWCC Staff.
The purpose and task of the Medical Advisory Committee, which in-
cludes advising the Commission’s Medical Review Division on the de-
velopment and administration of medical policies, rules and guidelines,
are outlined in the Texas Workers’ Compensation Act, §413.005.
Applications and other relevant Medical Advisory Committee informa-
tion may be viewed and downloaded from the Commission’s website
at http://www/twcc.state.tx.us. Click on ’Commission Meetings’, then
’Medical Advisory Committee’. Applications may also be obtained by
calling Jane McChesney, MAC Coordinator, at 512-804-4855 or Ruth
Richardson, Manager of Monitoring, Analysis and Education, Medical
Review Division at 512-804-4850 .
The qualifications as well as the terms of appointment for all positions
are listed in the Procedures and Standards for the Medical Advisory
Committee. These Procedures and Standards are as follows:
LEGAL AUTHORITY The Medical Advisory Committee for the
Texas Workers’ Compensation Commission, Medical Review Division
is established under the Texas Workers’ Compensation Act, (the Act)
§413.005.
PURPOSE AND ROLE The purpose of the Medical Advisory Commit-
tee (MAC) is to bring together representatives of health care specialties
and representatives of labor, business, insurance and the general public
to advise the Medical Review Division in developing and administer-
ing the medical policies, fee guidelines, and the utilization guidelines
established under §413.011 of the Act.
COMPOSITION Membership. The composition of the committee is
governed by the Act, as it may be amended. Members of the committee
are appointed by the Commissioners and must be knowledgeable and
qualified regarding work-related injuries and diseases.
Members of the committee shall represent specific health care provider
groups and other groups or interests as required by the Act, as it may
be amended. As of September 1, 2001, these members include a public
health care facility, a private health care facility, a doctor of medicine,
a doctor of osteopathic medicine, a chiropractor, a dentist, a physical
therapist, a podiatrist, an occupational therapist, a medical equipment
supplier, a registered nurse, and an acupuncturist. Appointees must
have at least six (6) years of professional experience in the medical
profession they are representing and engage in an active practice in
their field.
The Commissioners shall also appoint the other members of the com-
mittee as required by the Act, as it may be amended. An insurance
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carrier representative may be employed by: an insurance company; a
certified self-insurer for workers’ compensation insurance; or a govern-
mental entity that self-insures, either individually or collectively. An
insurance carrier member may be a medical director for the carrier but
may not be a utilization review agent or a third party administrator for
the carrier.
A health care provider member, or a business the member is associ-
ated with, may not derive more than 40% of its revenues from workers
compensation patients. This fact must be certified in their application
to the MAC.
The representative of employers, representative of employees, and rep-
resentatives of the general public shall not hold a license in the health
care field and may not derive their income directly from the provision
of health care services.
The Commissioners may appoint one alternate representative for each
primary member appointed to the MAC, each of whom shall meet the
qualifications of an appointed member.
Terms of Appointment: Members serve at the pleasure of the Commis-
sioners, and individuals are required to submit the appropriate applica-
tion form and documents for the position. The term of appointment for
any primary or alternate member will be two years, except for unusual
circumstances (such as a resignation, abandonment or removal from
the position prior to the termination date) or unless otherwise directed
by the Commissioners. A member may serve a maximum of two terms
as a primary, alternate or a combination of primary and alternate mem-
ber. Terms of appointment will terminate August 31 of the second year
following appointment to the position, except for those positions that
were initially created with a three-year term. For those members who
are appointed to serve a part of a term that lasts six (6) months or less,
this partial appointment will not count as a full term.
Abandonment will be deemed to occur if any primary member is ab-
sent from more than two (2) consecutive meetings without an excuse
accepted by the Medical Review Division Director. Abandonment will
be deemed to occur if any alternate member is absent from more than
two (2) consecutive meetings which the alternate is required to attend
because of the primary member’s absence without an excuse accepted
by the Medical Review Division Director.
The Commission will stagger the August 31st end dates of the terms
of appointment between odd and even numbered years to provide suf-
ficient continuity on the MAC.
In the case of a vacancy, the Commissioners will appoint an individual
who meets the qualifications for the position to fill the vacancy. The
Commissioners may re-appoint the same individual to fill either a pri-
mary or alternate position as long as the term limit is not exceeded. Due
to the absence of other qualified, acceptable candidates, the Commis-
sioners may grant an exception to its membership criteria, which are
not required by statute.
RESPONSIBILITY OF MAC MEMBERS Primary Members. Make
recommendations on medical issues as required by the Medical Review
Division.
Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.
Ensure attendance by the alternate member at meetings when the pri-
mary member cannot attend.
Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies.
Alternate Members. Attend the MAC meetings, subcommittee meet-
ings, and work group meetings to which the primary member is ap-
pointed during the primary member’s absence.
Maintain knowledge of MAC proceedings.
Make recommendations on medical issues as requested by the Medical
Review Division when the primary member is absent at a MAC meet-
ing.
Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies when the primary
member is absent from a MAC meeting.
Committee Officers. The TWCC Commissioners designate the chair-
man of the MAC. The MAC will elect a vice chairman. A member
shall be nominated and elected as vice chairman when he/she receives
a majority of the votes from the membership in attendance at a meeting
at which nine (9) or more primary or alternate members are present.
Responsibilities of the Chairman: Preside at MAC meetings and en-
sure the orderly and efficient consideration of matters requested by the
Medical Review Division; prior to meetings, confer with the Medical
Review Division Director, and when appropriate, the TWCC Executive
Director to receive information and coordinate:
a. Preparation of a suitable agenda.
b. Planning MAC activities.
c. Establishing meeting dates and calling meetings.
d. Establishing subcommittees.
e. Recommending MAC members to serve on subcommittees.
If requested by the Commission, appear before the Commissioners to
report on MAC meetings.
COMMITTEE SUPPORT STAFF The Director of Medical Review
will provide coordination and reasonable support for all MAC activ-
ities. In addition, the Director will serve as a liaison between the MAC
and the Medical Review Division staff of TWCC, and other Commis-
sion staff if necessary.
The Medical Review Director will coordinate and provide direction for
the following activities of the MAC and its subcommittees and work
groups:
Preparing agenda and support materials for each meeting.
Preparing and distributing information and materials for MAC use.
Maintaining MAC records.
Preparing minutes of meetings.
Arranging meetings and meeting sites.
Maintaining tracking reports of actions taken and issues addressed by
the MAC.
Maintaining attendance records.
SUBCOMMITTEES The chairman shall appoint the members of a
subcommittee from the membership of the MAC. If other expertise is
needed to support subcommittees, the Commissioners or the Director
of Medical Review may appoint appropriate individuals.
WORK GROUPS When deemed necessary by the Director of Medical
Review or the Commissioners, work groups will be formed by the Di-
rector. At least one member of the work group must also be a member
of the MAC.
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WORK PRODUCT No member of the MAC, a subcommittee, or a
work group may claim or is entitled to an intellectual property right in
work performed by the MAC, a subcommittee, or a work group.
MEETINGS Frequency of Meetings. Regular meetings of the MAC
shall be held at least quarterly each fiscal year during regular Commis-
sion working hours.
CONDUCT AS A MAC MEMBER Special trust has been placed in
members of the Medical Advisory Committee. Members act and serve
on behalf of the disciplines and segments of the community they repre-
sent and provide valuable advice to the Medical Review Division and
the Commission. Members, including alternate members, shall observe
the following conduct code and will be required to sign a statement at-
testing to that intent.
Comportment Requirements for MAC Members:
Learn their duties and perform them in a responsible manner;
Conduct themselves at all times in a manner that promotes cooperation
and effective discussion of issues among MAC members;
Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliation status;
Not use their memberships on the MAC: a. in advertising to promote
themselves or their business. b. to gain financial advantage either for
themselves or for those they represent; however, members may list
MAC membership in their resumes;
Provide accurate information to the Medical Review Division and the
Commission;
Consider the goals and standards of the workers’ compensation system
as a whole in advising the Commission;
Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;
Strive to attend all meetings and provide as much advance notice to
the Texas Workers’ Compensation Commission staff, attn: Medical
Review Director, as soon as possible if they will not be able to attend
a meeting; and
Conduct themselves in accordance with the MAC Procedures and Stan-
dards, the standards of conduct required by their profession, and the
guidance provided by the Commissioners, Medical Review Division




Texas Workers’ Compensation Commission
Filed: January 25, 2005
♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 29 (2004) is cited
as follows: 29 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “29
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 29
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back
cover or call the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:
1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 16, April 9,
July 9, and October 8, 2004). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
information, please call (800) 226-7199.
□ Change of Address
(Please fill out information below)
□ Paper Subscription
□ One Year $200 □ First Class Mail $300
□ Back Issue ($10 per copy)
_______ Quantity
Volume ________, Issue #_______.
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 (Number for change of address only)
Payment Enclosed via □ Check □ Money Order
Mastercard/VISA Number ____________________________________________
Expiration Date _____/_____ Signature ________________________________
Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.
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